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Now come the Plaintiffs Edgeweod I. s D., et al. who file th*s

‘direct appeal to the Texas Supreme COnrt frcm a final judgment of
the District cQur* of the 250th Judicial District, Travis COunty :

Texas filed and entered September 24, 1990.

Plaintiffs appeal tﬁe District'ccurt's denial'cf permanent
injunctive relief for the 1990-91 cr later schuol years based onﬁ
the ground of the constitutionality of a state statute. On
September 24, 1990 the District Court found Senate Bill 1
unconstitutional because it violates Article VII, §1 of the Texas

Constitution as interpreted by this Court in Edgewood

S.W. 2d 391 (Tex. 1989). However the District Court denied
Plaintiffs' request for an injunction for the 1990-91 year.' The
District Court also denied Plajintiffs' request for an injunction
of Senate ‘Bill 1 for the 1991-92 and later’years. Instead the
District Court gave only a "date"ﬁfor a new plan which isftoo late
to effect a change of the school finance system in compliance with
this Court's opinion, and aid not otherwise properly use the
District Court's injunctive powers to enforce the constitutional
rights of these Plaintiffs.

Unless this cOurt takes this appeal and dicposes of it quickly

' Both Plaintiffs' pre-trial and post-trial pleadings

requesting injunctive relief are attached to this pleading. rheseﬁJiQ;tf
_requests were denied.,,_ . : S

that the Legislature will pass and the




~ -Governor sign a:tcchstitﬁticnal‘eechcoi*”fiﬁaﬁcé*rsyeten rﬁy:\tﬁege3

gF fSeptember 1, 1991 date recommended by the District Ccurt.. Thistgyf

fiﬁas a whole. | | A
‘, The Texas COnstitution Article v, §3-b, gives authority to the’ ;i§=p
legislature to create a direct appeal of this 5°rt-v,,'Thet“” :
.Legislature has used that authority and granted jurisdiction to

this Court to hear this appeal. TEX. GOV. ‘CODE ANN. §22 001(c)

This Cuurt has issued rules outlining the procedures for directpfﬁ»i‘

appeals, Rule 140, Texas Rules of Appellate Procedure. k These

Plaintiffs meet the standards of these constitutional,~statutcry‘

and rule provisions, and this is a case in which the grenting of,f%;t‘k

this appeal will meet both the letter and the spirit cfﬁthe Texas

Constitution, Statutes and Rules.
| JURISDICTION
This is a direct appeal to the Supreme Court from an order of
a trial court denying a permanent injunction on the ground of the
unconstitutionality of a state statute. Therefore it heets,the '
standards of TEX. GOV. CODE ANN. §22.001(c): | ;

An appeal may be taken directly to the Supreme
Court from an order of a trial court granting
or denying an interlocutory or permanent
‘injunction. on - the ground of the

 constitutionality of a statute of this state.
It is the duty of the Supreme Court to
‘prescrihe the. necessary rules of procedure to
be followed in perfecting the appeal.v :

2 this  provision was ijtﬁétxy-”pcgntainéd‘.;iﬁx«ﬁ“
TEX REV CIV. STAT ANN art.v173&a._ LI e e o Sy




S

o ,the Texas Constitution passed by the voters in 1940 which grantsf,}ff

”tSupreme COurt fxom an order of a trial court denying a permanent75""
“injunction on‘” grounds of the CODBtitutionality ‘i¢rg
unconstitutionality of any statute of the state. Art. v, 5 3-b of?;s,, e

éthe Texas Constitution states:

.The Legislature shall have the power to

provide by law, for an appeal direct to the:

-~ Supreme Court of this State from an order of

any trial court granting or denying an

 interlocutory or permanent injunction on the

. grounds of the  constitutionality or

- unconstitutionality of any statute of this

State, or on the validity or invalidity of any

administrative order 1issued by any state
~agency under any statute of this state.

: According tO’the'interpretive commentary in Vernon's regarding
the reason for the passage of Art. V, § 3-b:

‘ Such direct appeal was authorized in order to
permit the highest court in the state to pass

- immediately on the constitutionality of the
statute involved or the validity of the
‘administrative order, thus permitting a final
determination more quickly on such a grave
matter.

This is a direct appeal from a decision of a District Court

V1and it is not the direct appeal of any question of fact. Because
"'this case does not ‘concern the denial of a request for an
- interlocutory order, the provisions of Rule 140(b) do not apply to ‘-
"udeny the juri-diction of this Court in this matter.

Plaintiffs meet the requirements of Art. V, § 3~b, TEx. cov,j‘

coma ANN s 22 001(c), and Kule 140, T.R. APP P.

The stetutory provision is directly in line with the provision;i i

]flegislature the power to provide by law for an appeal to the'f”'




}
v

‘"of those statntes.

364 (Tex. 1962),

» This cOurt has often allowed direct appeals of District Ccurt[‘f“7
’ivorders vhich have either granted or not granted injunctions efﬂ

o etate statutes based upon constltutionality or unconstitutionality

.Baumg_qamlaaign 357 §.W. 2d |

istrict 1, 297 S.W. 24 117, (rex;'1967yfqi'

s, 620 S.W. 24 112 (Tex. 1981).
RISTORY OF THE CASE ;

This ’c‘aee was filed in May 1984 by ,Plainztiffs, 8 school .
districts (now 13) and 25 families living in low wealth districts
ln the State of Texas. After House Bill 72 changed the school
finance system in the summer of 1984, an amended petition was filed -
in March 1985. Trial before the 250th District Court was held
between January 1987 and April 1987.

On June 1, 1987 Judgment was entered for Plaintiffs finding
the Texas School Finance System in violation of the Texas
Constitution, arts. I, § 3a & 19, and art. VII, § 1. The District
Court granted an injunction against the system beginning Sebteﬁbervu
1, 1989, with a provision that if a ccnstitutienal system was_‘
1mplemented by 3eptember 1, 1989 the plan did not have to hegin tckj
be put into effect until September 1, 1990. | |

That Judgment was overruled by the COurt of Appeals in

December 1988. This Court granted writ of error and reversed the'

teurt of Appeals and afflrmed‘the,TriaIVCDurt'hcldihq that the
-Texas School Finance System (the combinaticn‘ef_etate~aidvandllocalg»

'revenuelﬁrem districts of varying tax bases) violated theetexaeﬂf‘




 constitutiqn?s*efficiency provisidn, art. VII, § 1. This Court's

opinion ordered that a new school finance system be implemented by
May 1, 1990, instead of the original September 1, 1989 date set by

the District Court, , 777 S.W. 2d 321, 399 (Tex.

1989) . Tﬁis court also held “fa] remedy is long overdue. The
legislature must take immediate‘action." Edgewood at 399.

"The Legiélature did not meef. the May 1, 1990 deadline. On
May 1, 1990 and again on June¢ 1, 1990 Plaintiffs requested‘the
Court to enthn.all state funds and local funds that were part of
the Texéév'Schodl 'Finance System until or unless the Texas
Legislature enacted a constitutional school finance system.
Finally, on June 5, 1£70, the lLegislature passed and on June 7,
1990 the GoVérnor siQned Senate Bill 1, the new school finance
system.

Plaintiffs and Piaintiff/lntervenors immediately filed
pleadings challenging the new school finance system and requesting
a hearing to determine Senate Bill 1 constitutionality and

compliance with this cCourt's opinion. Plaintiffs requested an

4injﬁnction of the41996—91 system and the system in 1991-92 and

later years. The 250th District Court held hearings on Senate Bill
1 between July 9th, 1990 and July 24th, 1990. After 11 days of
trial, léngthy briefing and filing of thousands of pages of
exhibits, the District Court on September 24, 1990 concluded that
the Texas School financs syétem as set up in Senate Bill 1 is
unconstitutional under‘ the Texas Constitution.. (The entire

Judgment: and Opinion are attached). The Distfict cOurt,adjudged
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The Texas School Financing System remains
unconstitutional because it continues to deny -
school districts "substantially equal access
to similar revenues per pupil at similar -
lgvels of tax effort," (Dist. Court Judgment .
at p. 2)

However the District Court denied Plaintiffs' request for an

'1njunction of funding in the 1990-91 school year or second

semester. The Court also denied Plaintiffs' request for permanént
injunctive relief without prejudice. (id) The District Court did
hold that unless the legislature does:
‘*establish and make suitable provision for the
" support and maintenance of an efficient system
of free public schools' by September 1, 1991
then upon appropriate motion and proof the
District Court will consider enjoining the
expenditure of all state and local funds and
ordering Defendants to disperse available
funds in the most efficient manner until such
time the Legislature establish an efficient
system.
(Dist. Court Judgment at 3)

In a S5l1-page opinion, the District Court reviewed the
provisions of Senate Bill 1 and the testimony and documentary
evidence presented to it. The District Court presumed the
financing system to be constitutional and placed the heavy burden
of persuasion on the Plaintiffs, but still concluded that the
school system remains unconstitutional. The Court concluded that
"the Court finds ﬁo purvose in waiting to assess Senata Bill 1.

- Waiting one to five years for the obvious to prove true only




'fpostpones desperately needed reform." (Dist.icourt'bpinion at”7)

“which.,

The Court concluded that "Senate Bill 1 does nothing to

?eliminate the disparities in local wealth. | These disparities‘
',tremain as great as when the Court first considered this prohlem in._.'
‘1987... Senate Bill 1 is not the dramatic structural reform that :

the Supreme COurt foresaw would be required." (lg )

The District Court found that qenate Bill 1 creates a system

(a) excludes districts from the school finance
system and that these districts include $90
billion of property wealth, 15% of the state's

taxable wealth (p.8)

- (b) establishes no real test of school finance
"~equity-as claimed by the state, (p.9)

:(c) excludes revenues of districts from

- whatever statistical analysis is created, .
- giving less opportunity to poor districts,

(p.16)

,(d) :in short, .

(e) continues major disparities in
availability of resources in urban areas and
between rich and poor, (p.16) :

(£) 1if the state's interpretation of the
- Supreme Court opinion, i.e. that unegualized
enrichment is allowed, is correct, "if that is
what the Suprene Court meant it would have
reversed rather than affirmed this court,"

(p.19)




(g) continues the cycle of increasing gaps
between rich and poor districts and the false
hope for reaching adequacy in Senate Bill 1,
noting that "such cycles of funding do not
begin to prcvide equity, (p. 20)

(h) allows the Texas school districts at the
95th percentile of revenue per student (i.e.
one of the richest and highest spending
districts in the stata), to still spend $200
less than the national average per student in
the country, (p.21)

(1) does not address the problem of facilities
and the root problem :.~ains that some
districts have vast iwwal wealth for
facilities, others do not (,".20).

However even after this analysis, the District Court still
only urged the Legislature to come up with a new plan. The
District Court deniec Plaintiffs' request for injunctive relief and
did not order the state to devise a new plan, set a reasonable date
for the passing of such a plan, or delineate the results of the
failure by the state to come up with a new plan. The District
Court gave no remedy for 1990-91 and an unlikely and unenforceable
remedy for 1991-92 and later years. Given the history of this
litigation, the failure of the District Court to order and
implement a feasible and reasonable injunction denies the
Plaintiffs the constitutional rights that they are guaranteed by
the Texas Constitution as interpreted by this Court.

S8UMMARY

Plaintiffs request that this Court accept this appeal, require
final briefs to be prepared and set the case for the earliest
possible decision. The rights of ‘hese Plaintiffs continue to be

denied. Plaintiffs who filed this case in May 1984 have still not




Vf‘lbeen'a"fo“ded a constitutional school finance system even one year

i‘.Hafter a unanlmous Texas Supreme COurt found in their favor. The

'ﬂjDistrict‘Court opinion is clear that the state fell far short of
‘lfthe mark of a constitutional ‘system. The District Court did not
:accept any of the premises of the structure of Senate Bill 1 as a'
method to: meet either the standards of Art. VII, §l or of this'

'7§;§y opinion. Nevertheless the District Court'

ihas qiven the Leqislature an additional year to come up with andu
’:;implement a plan, without giving any . relief for 1990~-91 and.withoutb
n_?se?*;nq up a. structure which will require that the plan be fully
fimplemented in time for the 1991—92 school year. At least another&
_fyear of equity will be lost | | |
. 1 The state was told by the District court in June 1987 and by
“this Court in October 1989 that.the system was unconstitutional,
i yet it failed until Junef7, 1990 to pass any'plan of school finance
?and then passed a plan which ”was clearly inadequate by any ‘

:standards. This history, especially superimposed on decades of ,fi

neglect does not give the Legislature support for an additional

year of delay.

The appeal is ripe. The statement thfacts has been'completed’ .:
and:the transcript will be ordered the dayythis petition is~filed.v.
yfhe complete record can heﬂbrought before thischurt within'one or
tuo weeks, making immediate acceptance of this appeal a practicable. ,t‘VK
and reasonable approach to the problem, and clearly consistent.withfy;yfll
-the Texas Constitutional and statutory provisions regarding this:fﬂ
'sort ot appeal. | AT




Petitioners/Plaintiffs pray that this«court'agree to hear this

_appeal. Tne‘Petitionets/?laintiffs'further request that the Court
: set a early hearing date and issue an early'decision‘so that the
Legislature may ‘have the aid of this Court's interpretation of
»Senate Bill 1 in advance of the Legislative session or in the early
'part of_ the Legislative session so that they might respond
appropriately. There is no realistic chance that the Legislature
will devise orkimplement a newﬂschoolvfinance.plan until this Court
rules on the matter. An expedited appeal and decision of this case
is in the best interest of the Jurisprudence of the state, the
‘interests of the state and the interest of these Plaintiffs that
have won their judgment but have not yet: been allowed to enjoy the
fruits of equality. A ‘ |
DATED: Octobergs, 1990 S Respectfully submitted,
| ' ANTONIA HERNANDEZ
. JOSE GARZA
'NORMA V. CANTU
- JUDITH A SANDERS-CASTRO
~ ALBERT H. KAUFFMAN
GUADALUPE T. LUNA
‘Mexican American Legal Defense
o and Educational Fund
140 E. Heouston St., Ste. 300

San Antoi:lo, Texas 78205
(512) 224-5476

ROGER RICE

PETER ROOS

META, INC.

50 Broadway
Somerville, MA 62144

,(3,,

ALEERT H. KADFFMAN[]
ATTORNEYS FOR
‘pnaxurxrrs-anrxrronzns‘i

r_;t;;s‘
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Now come the Plaintiffs Edgeweod I. s D., et al. who file th*s

‘direct appeal to the Texas Supreme COnrt frcm a final judgment of
the District cQur* of the 250th Judicial District, Travis COunty :

Texas filed and entered September 24, 1990.

Plaintiffs appeal tﬁe District'ccurt's denial'cf permanent
injunctive relief for the 1990-91 cr later schuol years based onﬁ
the ground of the constitutionality of a state statute. On
September 24, 1990 the District Court found Senate Bill 1
unconstitutional because it violates Article VII, §1 of the Texas

Constitution as interpreted by this Court in Edgewood

S.W. 2d 391 (Tex. 1989). However the District Court denied
Plaintiffs' request for an injunction for the 1990-91 year.' The
District Court also denied Plajintiffs' request for an injunction
of Senate ‘Bill 1 for the 1991-92 and later’years. Instead the
District Court gave only a "date"ﬁfor a new plan which isftoo late
to effect a change of the school finance system in compliance with
this Court's opinion, and aid not otherwise properly use the
District Court's injunctive powers to enforce the constitutional
rights of these Plaintiffs.

Unless this cOurt takes this appeal and dicposes of it quickly

' Both Plaintiffs' pre-trial and post-trial pleadings

requesting injunctive relief are attached to this pleading. rheseﬁJiQ;tf
_requests were denied.,,_ . : S

that the Legislature will pass and the




~ -Governor sign a:tcchstitﬁticnal‘eechcoi*”fiﬁaﬁcé*rsyeten rﬁy:\tﬁege3

gF fSeptember 1, 1991 date recommended by the District Ccurt.. Thistgyf

fiﬁas a whole. | | A
‘, The Texas COnstitution Article v, §3-b, gives authority to the’ ;i§=p
legislature to create a direct appeal of this 5°rt-v,,'Thet“” :
.Legislature has used that authority and granted jurisdiction to

this Court to hear this appeal. TEX. GOV. ‘CODE ANN. §22 001(c)

This Cuurt has issued rules outlining the procedures for directpfﬁ»i‘

appeals, Rule 140, Texas Rules of Appellate Procedure. k These

Plaintiffs meet the standards of these constitutional,~statutcry‘

and rule provisions, and this is a case in which the grenting of,f%;t‘k

this appeal will meet both the letter and the spirit cfﬁthe Texas

Constitution, Statutes and Rules.
| JURISDICTION
This is a direct appeal to the Supreme Court from an order of
a trial court denying a permanent injunction on the ground of the
unconstitutionality of a state statute. Therefore it heets,the '
standards of TEX. GOV. CODE ANN. §22.001(c): | ;

An appeal may be taken directly to the Supreme
Court from an order of a trial court granting
or denying an interlocutory or permanent
‘injunction. on - the ground of the

 constitutionality of a statute of this state.
It is the duty of the Supreme Court to
‘prescrihe the. necessary rules of procedure to
be followed in perfecting the appeal.v :

2 this  provision was ijtﬁétxy-”pcgntainéd‘.;iﬁx«ﬁ“
TEX REV CIV. STAT ANN art.v173&a._ LI e e o Sy




S

o ,the Texas Constitution passed by the voters in 1940 which grantsf,}ff

”tSupreme COurt fxom an order of a trial court denying a permanent75""
“injunction on‘” grounds of the CODBtitutionality ‘i¢rg
unconstitutionality of any statute of the state. Art. v, 5 3-b of?;s,, e

éthe Texas Constitution states:

.The Legislature shall have the power to

provide by law, for an appeal direct to the:

-~ Supreme Court of this State from an order of

any trial court granting or denying an

 interlocutory or permanent injunction on the

. grounds of the  constitutionality or

- unconstitutionality of any statute of this

State, or on the validity or invalidity of any

administrative order 1issued by any state
~agency under any statute of this state.

: According tO’the'interpretive commentary in Vernon's regarding
the reason for the passage of Art. V, § 3-b:

‘ Such direct appeal was authorized in order to
permit the highest court in the state to pass

- immediately on the constitutionality of the
statute involved or the validity of the
‘administrative order, thus permitting a final
determination more quickly on such a grave
matter.

This is a direct appeal from a decision of a District Court

V1and it is not the direct appeal of any question of fact. Because
"'this case does not ‘concern the denial of a request for an
- interlocutory order, the provisions of Rule 140(b) do not apply to ‘-
"udeny the juri-diction of this Court in this matter.

Plaintiffs meet the requirements of Art. V, § 3~b, TEx. cov,j‘

coma ANN s 22 001(c), and Kule 140, T.R. APP P.

The stetutory provision is directly in line with the provision;i i

]flegislature the power to provide by law for an appeal to the'f”'




}
v

‘"of those statntes.

364 (Tex. 1962),

» This cOurt has often allowed direct appeals of District Ccurt[‘f“7
’ivorders vhich have either granted or not granted injunctions efﬂ

o etate statutes based upon constltutionality or unconstitutionality

.Baumg_qamlaaign 357 §.W. 2d |

istrict 1, 297 S.W. 24 117, (rex;'1967yfqi'

s, 620 S.W. 24 112 (Tex. 1981).
RISTORY OF THE CASE ;

This ’c‘aee was filed in May 1984 by ,Plainztiffs, 8 school .
districts (now 13) and 25 families living in low wealth districts
ln the State of Texas. After House Bill 72 changed the school
finance system in the summer of 1984, an amended petition was filed -
in March 1985. Trial before the 250th District Court was held
between January 1987 and April 1987.

On June 1, 1987 Judgment was entered for Plaintiffs finding
the Texas School Finance System in violation of the Texas
Constitution, arts. I, § 3a & 19, and art. VII, § 1. The District
Court granted an injunction against the system beginning Sebteﬁbervu
1, 1989, with a provision that if a ccnstitutienal system was_‘
1mplemented by 3eptember 1, 1989 the plan did not have to hegin tckj
be put into effect until September 1, 1990. | |

That Judgment was overruled by the COurt of Appeals in

December 1988. This Court granted writ of error and reversed the'

teurt of Appeals and afflrmed‘the,TriaIVCDurt'hcldihq that the
-Texas School Finance System (the combinaticn‘ef_etate~aidvandllocalg»

'revenuelﬁrem districts of varying tax bases) violated theetexaeﬂf‘




 constitutiqn?s*efficiency provisidn, art. VII, § 1. This Court's

opinion ordered that a new school finance system be implemented by
May 1, 1990, instead of the original September 1, 1989 date set by

the District Court, , 777 S.W. 2d 321, 399 (Tex.

1989) . Tﬁis court also held “fa] remedy is long overdue. The
legislature must take immediate‘action." Edgewood at 399.

"The Legiélature did not meef. the May 1, 1990 deadline. On
May 1, 1990 and again on June¢ 1, 1990 Plaintiffs requested‘the
Court to enthn.all state funds and local funds that were part of
the Texéév'Schodl 'Finance System until or unless the Texas
Legislature enacted a constitutional school finance system.
Finally, on June 5, 1£70, the lLegislature passed and on June 7,
1990 the GoVérnor siQned Senate Bill 1, the new school finance
system.

Plaintiffs and Piaintiff/lntervenors immediately filed
pleadings challenging the new school finance system and requesting
a hearing to determine Senate Bill 1 constitutionality and

compliance with this cCourt's opinion. Plaintiffs requested an

4injﬁnction of the41996—91 system and the system in 1991-92 and

later years. The 250th District Court held hearings on Senate Bill
1 between July 9th, 1990 and July 24th, 1990. After 11 days of
trial, léngthy briefing and filing of thousands of pages of
exhibits, the District Court on September 24, 1990 concluded that
the Texas School financs syétem as set up in Senate Bill 1 is
unconstitutional under‘ the Texas Constitution.. (The entire

Judgment: and Opinion are attached). The Distfict cOurt,adjudged
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The Texas School Financing System remains
unconstitutional because it continues to deny -
school districts "substantially equal access
to similar revenues per pupil at similar -
lgvels of tax effort," (Dist. Court Judgment .
at p. 2)

However the District Court denied Plaintiffs' request for an

'1njunction of funding in the 1990-91 school year or second

semester. The Court also denied Plaintiffs' request for permanént
injunctive relief without prejudice. (id) The District Court did
hold that unless the legislature does:
‘*establish and make suitable provision for the
" support and maintenance of an efficient system
of free public schools' by September 1, 1991
then upon appropriate motion and proof the
District Court will consider enjoining the
expenditure of all state and local funds and
ordering Defendants to disperse available
funds in the most efficient manner until such
time the Legislature establish an efficient
system.
(Dist. Court Judgment at 3)

In a S5l1-page opinion, the District Court reviewed the
provisions of Senate Bill 1 and the testimony and documentary
evidence presented to it. The District Court presumed the
financing system to be constitutional and placed the heavy burden
of persuasion on the Plaintiffs, but still concluded that the
school system remains unconstitutional. The Court concluded that
"the Court finds ﬁo purvose in waiting to assess Senata Bill 1.

- Waiting one to five years for the obvious to prove true only




'fpostpones desperately needed reform." (Dist.icourt'bpinion at”7)

“which.,

The Court concluded that "Senate Bill 1 does nothing to

?eliminate the disparities in local wealth. | These disparities‘
',tremain as great as when the Court first considered this prohlem in._.'
‘1987... Senate Bill 1 is not the dramatic structural reform that :

the Supreme COurt foresaw would be required." (lg )

The District Court found that qenate Bill 1 creates a system

(a) excludes districts from the school finance
system and that these districts include $90
billion of property wealth, 15% of the state's

taxable wealth (p.8)

- (b) establishes no real test of school finance
"~equity-as claimed by the state, (p.9)

:(c) excludes revenues of districts from

- whatever statistical analysis is created, .
- giving less opportunity to poor districts,

(p.16)

,(d) :in short, .

(e) continues major disparities in
availability of resources in urban areas and
between rich and poor, (p.16) :

(£) 1if the state's interpretation of the
- Supreme Court opinion, i.e. that unegualized
enrichment is allowed, is correct, "if that is
what the Suprene Court meant it would have
reversed rather than affirmed this court,"

(p.19)




(g) continues the cycle of increasing gaps
between rich and poor districts and the false
hope for reaching adequacy in Senate Bill 1,
noting that "such cycles of funding do not
begin to prcvide equity, (p. 20)

(h) allows the Texas school districts at the
95th percentile of revenue per student (i.e.
one of the richest and highest spending
districts in the stata), to still spend $200
less than the national average per student in
the country, (p.21)

(1) does not address the problem of facilities
and the root problem :.~ains that some
districts have vast iwwal wealth for
facilities, others do not (,".20).

However even after this analysis, the District Court still
only urged the Legislature to come up with a new plan. The
District Court deniec Plaintiffs' request for injunctive relief and
did not order the state to devise a new plan, set a reasonable date
for the passing of such a plan, or delineate the results of the
failure by the state to come up with a new plan. The District
Court gave no remedy for 1990-91 and an unlikely and unenforceable
remedy for 1991-92 and later years. Given the history of this
litigation, the failure of the District Court to order and
implement a feasible and reasonable injunction denies the
Plaintiffs the constitutional rights that they are guaranteed by
the Texas Constitution as interpreted by this Court.

S8UMMARY

Plaintiffs request that this Court accept this appeal, require
final briefs to be prepared and set the case for the earliest
possible decision. The rights of ‘hese Plaintiffs continue to be

denied. Plaintiffs who filed this case in May 1984 have still not




Vf‘lbeen'a"fo“ded a constitutional school finance system even one year

i‘.Hafter a unanlmous Texas Supreme COurt found in their favor. The

'ﬂjDistrict‘Court opinion is clear that the state fell far short of
‘lfthe mark of a constitutional ‘system. The District Court did not
:accept any of the premises of the structure of Senate Bill 1 as a'
method to: meet either the standards of Art. VII, §l or of this'

'7§;§y opinion. Nevertheless the District Court'

ihas qiven the Leqislature an additional year to come up with andu
’:;implement a plan, without giving any . relief for 1990~-91 and.withoutb
n_?se?*;nq up a. structure which will require that the plan be fully
fimplemented in time for the 1991—92 school year. At least another&
_fyear of equity will be lost | | |
. 1 The state was told by the District court in June 1987 and by
“this Court in October 1989 that.the system was unconstitutional,
i yet it failed until Junef7, 1990 to pass any'plan of school finance
?and then passed a plan which ”was clearly inadequate by any ‘

:standards. This history, especially superimposed on decades of ,fi

neglect does not give the Legislature support for an additional

year of delay.

The appeal is ripe. The statement thfacts has been'completed’ .:
and:the transcript will be ordered the dayythis petition is~filed.v.
yfhe complete record can heﬂbrought before thischurt within'one or
tuo weeks, making immediate acceptance of this appeal a practicable. ,t‘VK
and reasonable approach to the problem, and clearly consistent.withfy;yfll
-the Texas Constitutional and statutory provisions regarding this:fﬂ
'sort ot appeal. | AT




Petitioners/Plaintiffs pray that this«court'agree to hear this

_appeal. Tne‘Petitionets/?laintiffs'further request that the Court
: set a early hearing date and issue an early'decision‘so that the
Legislature may ‘have the aid of this Court's interpretation of
»Senate Bill 1 in advance of the Legislative session or in the early
'part of_ the Legislative session so that they might respond
appropriately. There is no realistic chance that the Legislature
will devise orkimplement a newﬂschoolvfinance.plan until this Court
rules on the matter. An expedited appeal and decision of this case
is in the best interest of the Jurisprudence of the state, the
‘interests of the state and the interest of these Plaintiffs that
have won their judgment but have not yet: been allowed to enjoy the
fruits of equality. A ‘ |
DATED: Octobergs, 1990 S Respectfully submitted,
| ' ANTONIA HERNANDEZ
. JOSE GARZA
'NORMA V. CANTU
- JUDITH A SANDERS-CASTRO
~ ALBERT H. KAUFFMAN
GUADALUPE T. LUNA
‘Mexican American Legal Defense
o and Educational Fund
140 E. Heouston St., Ste. 300

San Antoi:lo, Texas 78205
(512) 224-5476

ROGER RICE

PETER ROOS

META, INC.
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;;Code,’:s ‘37,011, -‘Pd,fﬁhg court's authority to enforce itsﬁff

i lntiffs Amended Request for Enforcement of J@aéﬁﬁntf
?AB”“and GRANTED IN PART as detailed below-ﬁ_;y{y"”

ltervenors Amended Petition for

u}‘Declaratory Judgment

Pursuant to the Uniform Declaratory Judgments Act, 'wex."'Fff

Prac. & Rem.‘ Code, s 37. 004, the court DECLARES that.
,_rticle I of Senate Bill 1, an act relating to public education,,”

~}5passed by the Legislature on ~June 5,. 1990, and signed into law‘»,if

bn;iy;the Governor ‘on June 7, 1990, effective September l, 1990,;“'f

ﬁdoes not “establish and make suitable ‘provision for the supportv’
zjand maintenance of an efficient system of free public schools ..

.; as required by Article VII, Section l,’of the Constitution of )

*Texas, as interoreted by the Supreme Court of Texas in Edgewoodf

1 _p, Kirby,,777 §.W.2d 391 (Tex. '1989). The Texas School

F ¢ancing System, remains unconstitutional because it continues."

"ffto deny school “districts .‘} .}substantially equal access to

'similar rev:_“es per pupil at similar levels of tax effort.""

‘4‘;Injunctive Relief

ALY previous injunctions are VACATED.f All present requests‘

i}fgr:injunctive relief are DENIED WITBOUT PREJUDICE. Pursuant'to

‘?fthe Uniform Declaratory Judgments Act, Tex. Civ. Prac’. & Rem.:'j‘ " ‘,,'f_.'_};;

gourt 'retains jurisdiction'uto,,gr t




If 72d Legislature does not “establish and make‘, o

‘V;_t’_,;:’,suitable provision }f’o:fr;j_,-;th upport and maintenance of

“efficient s~ystem of free public schools" by Sep..ember l,»1‘9'9‘l.‘ .
then upon appropriate motion and proof the court will con»sider'
enjoining the expenditure of all state and local funds or'
_ordering defendants to disburse available tunds in ‘the most
r'efficient manner ‘until such time as’"" the Legislature " does
' eﬁsta‘_blish an efficient‘ system._ .

. " 'The court will not _e,n-t'e’rt;ain r:equ«es‘ts for further relief

uniess_and u‘ntil" it becomes apparent that the 724 ‘Legislature

: will not avc»t timely. By’ t‘iimely, the court means that the Legis-
vlature ‘must enact a plan with an effective date' of September 1,
1’1991. "rhe plan may provide for staged implementatiOn after
_:JS:e'p'te'mber 1, 1991, 1if the time over which imfp.lementation is to
be accomplished is reasonable,and if the plan is sufficiently,

'vde-tailed so that its likely efficiency "can be assessed on

Sept ember 1 y 1991.-

' Prospective Application

The court intends that this judgment be construed and 4

applied to permit an orderly transition from an_unconstitu-

t‘ional-, inefficient system of public school f‘in‘ance to‘ a con»sti—

.'tutional, ".efficient system of public school f‘inani‘:ey.“_i 'ro ensure
'}an‘orderly transition, districts must continue to operate. ‘,‘For |
,dist'ricts :t‘o continue to operate, the state - must be able to |
_;raise and distribute funds,‘and the districts must be able to

':n~-,1evy taxes and enter into convtracts. e Regardless of the court §




ldechration of ‘the' unconstitutiona’ity f_"th Texas 5choolrfut7
5Pinancing System. nothing in the court s judgment shall bef‘

.orconstrued as prohibiting the srate or districts from taking aﬂy_ff?i

" action authorized bY statute or excusing them from ff"taking any;

action required by statute._

This judgment shall have prospective application only and =
shall in no way affect (i) the validity, incontestability, obli-
gation to pay, source of payment, or 'enforceabilitY' of any

outstanding bond, 'note, “or other security issued, or any

contractual obligation, debt, or special,-obligation (irrespec-

tive of its source‘of payment) incurred‘hy a_schooifdistrict for

public school purposes, nor (ii) the validity or‘enforceability
of any tax levied, or Other source of payment provided, or any
covenant to levy such tax or prov1de for such source of payment,

for any such bond, note, security, contractual obligation. debt,

or special obligation, nor (iii) the validity, incontestabilityr
obligation of paymont, source of'payment, or enforceabiiity of
‘ any bond, note, or other security (irrespective of its source of

payment) to be issued and delivered, or anmy contractual obliga-

‘tion, debt, or special‘obligation (irrespeotive of its source of

paynent) incurréd }hy school diétricts for“authorized rpurposes e
heﬁore September 1, 1991, nor (iv) the wvalidity. or' enforce- Tﬁ“
fahility of any tax'ievied, or other source of payment provided

for any such bond. note, or other security (irrespective of itsf

source of payment) issued and delivered, or nny covonant to levy

*fsuch tax or provide for such source of payment, or any contrac”'

;¢_tua1 obligati

= -a-

ﬂidebt,; or special obiigafion (irr spective of hngd?



'("v‘)‘ the validi'y or (e,nfmrceabili/ty of.‘,

l[ », .h:egﬂ:ore (f@r any andm al.l purpcysexs e:thter "k

f

v‘]‘,;f"“purpos-eis),/ nor (vii) the di/stribution te s/,choel disstricta of

o state and federal fundfs befc/pre September 1. 1991, in’ accordance

leture 1n accordance with law befom Septemb.ezr 1, 1991, nor

o (viii) e budgetisry prc:,;ces‘ses and related. »reQui.rements of

'fnschocl distric-ts -nbw' ..a"u t:hxprized -and requajﬁ;'re:d b‘y law during the

" S period ’befe‘rﬁe Sép«téimber 1, 1991, nor (ix) the assessment and

"".f-revenues levxed <Jr impu,s,/.ed for or pled'g/ed\ to the payment of any

r*j.bends, notes. or other contra\ctual obngation, debt, or s«pevcl-al

';’*"V;‘_cbligation iesumd or ifn‘curred before September 1, 1991, -nor (x)

"?tion Ced«» 'of jl'bc nds osf any s\cheol éistri,ct that are 1ssued

g - _and guaranteed befere/ S'eptember L, ,_1 b 1. "

"f;‘fi’f’SYstem by SPPtembt/ 1, 1993h B and shouldl lthe court, upon

E ‘.manneyr dif"

“j:}"':_:f'\ec with due r;fega*mil fo sthe oblﬁugaf

_:f.ff,_ics source of payme«nt) incurredv befere Seg,»tembg/.r 1, 19191' nor;’u'
n; {‘.fmadmtena»nce tax levied‘ s
,.’ eas speci f ied 1 n : 5;7::';: :.,(_;

“"’rclauswe (iv) a'bove), nor /wi) any electien, hfeld’ befere eptember |

;;’1}.'.. 1991, pertainingwte‘; the e{lec\ticn of trustees,“ the aiuthori-_"

";i’fflfzation of bonds or taxe (either fer maintenance or d(e\b»t- 3
l | : with curremt procedtute«s and ' 1aw as may be nodified by the Legis-:-
l ' ,filvf;,f‘“cellection after "ep*ftember JLV,', 19"}-1, of any taxes or cth‘er-

l - }f‘g*v‘the validity o: enforcﬁeability,' either before or after September B
1, 1991, of any guara/ntee undier Snubchapter E, ‘Chapter- 20,,Texas,‘

Should he 72d Legislatu/ru fail to establish an efficient‘ ]

, ‘}f,‘.,"‘_local fu'nés err ordeir defendants to disbutev available funds in a

x l ':}:-f'}"}‘.-,;i'}fapp)ropria‘te motlon und preoh renj\eiin the expexnéiture ef state or



“dioThousand ‘One Hundred Ninety-six Dollars' and Ei
($101,196.87), for services through judgment,;'”

"’shall iss“edas'ne

attorneys fees in “the sum £

"v”e_ thelr

»'sum»of Fifty Thousand Dollars ($50‘000), for adr,fﬁﬁ
in the event of an aopeal of this judgment. ',

IT. Is ORDERED that plaintiff intervenors have and recover-
'from the state their attorneys fees in the sum of Ninety Four
}irhousand Four Hundred Porty-Six Dollars and Thirty-Four Cents_ 5
- 1994, 446~34), for services through judgment, and the turther sumﬂiv i
- of Fifty Thousand Dollars ($50 000), for additional services infjdii

. _the’ event of an. appeal of this )udgment.

1T 18 ORDERED that plaintiffs ‘and plaintiff intervenors

;have and recover from the state all costs of court.

1T 1S ORDERED ~that the‘ awards of attorntys fees for

4‘§Lserv1ces through judgment and court costs shall earn interesi at .
f‘,the rate established by law from ‘the date of this cow:th‘f'lif
7jjudgment until paid, and that the awsrds of attorneys feeSJEOrﬁ:fr*w
fservices on appeal shall earn interest at the rate established f“dfﬁ
‘{by law from the date of the appellate judgment until paid.gv;

All writs and processes for the. co!lection of this judgment LT







| 2507H JUDICIAL DISTRICT

“ omz:n:fi.gn(

The following opinion constitutes the findings of fact and o

f'concl“"sions of law in suppo:t of the court 5 judgment.\‘ *iv»etxaz«sw““

f‘f‘_Rule of Civil Proc‘,auxe 296 has been amended to delete'the'

lthat fi-nd‘i-n'g‘sv of fact be stated "separately“ ftom

Both may now be incorporated into an _'

Villa Nova Reso»tt, I,nc:.. , v. sat:a-te, 71.1 swzd

“':,f“—-, Corpurs Christi 1986,' no writ). ‘.'i‘i'i‘he ', courthas N
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"?fto the Uniform ;claratory,JuégmentsaAct, Tex.,Civ. Prac. & Rem.

Code, § 37. 011. valley 0il Co.fv.jCifj;gg Garland, 499 S.W.2d

333 (Tex. Civ. App.- Dallas 1943, no writ). The court also

'has jurisdiction to vacate o* ‘modif&caits,iprevious injunction
baseé upon chanqed conditions,"subject rto?vreview_ on appeai

: ity of Tylet v.VSt. Louis Southwestern Ry.;Co., 405 S.w.24d 330,

332 (Tex. 1966); Carleton v,VDierks, 203 s w Zd 552, 557 &Tex.f
Civ. App. -- Austin 1947,'writ ref'd n.r. e ) ' '

II. Theeguestion Presented

In 198' this court held that the Texas School Financxng
System was unconstitutional because it was not an efficient
system as required by ‘article VII, section 1, of the Texas
Constitution. In 1989, the Supreme Court affirmed this court's
judgment. - 'EdqéWood I.8.D. V. Kirpy, 777 S$.W.2d 391 (Tex.

1989) | In respcnse to the court's judgment,=as affirmed by the

Supreme Court, the 71st‘,Legislature passed Senate Bill 1, on
| June;S, 1990,'and it was signed into law by the Governor on June

7, 1990, to‘befeffentive‘Septembet 1;-1990;

© . The question presented by the motions before the court is

':whether the Texas School Pinancing u) cem as modified by Senate

Bill 1 is efficient. ; The test for determining whether the

_financing ww,tem is effioient is whether it glves each school

ydistriot ‘ﬁsuhsta@tially egual accessu;to ,similar “revenues per




| however, the court reluctantly came to the con pﬁj,;ﬁ

~system remains unoonstituclonalepx

I.-II'. Historical Background o

‘v In 1949 in the Gilmer-Aikin Bills, the Legisla»ture adopted o
-a.'vfoundation school program to fund public | ed‘u«cation. In
theory, the ‘state prov1ded a "fou‘ndation" or -minirmazl.ly;. adequate
’_program upon which local districts could build. - The state, ’. )
_howeverg did nrot fully Eund th\e £oundation. In=ste:azd,u a sh:a,re,orf

the cost was assigned to the local district. v'T‘hisa‘share' was

c...lled the local fund assignment,v or LFA. 'l'h'e state paid t:he."

difference between the local ehare and the full cost. {tv).;is;-tri.cte

.vraised their local share by a distriet property tax. D‘istric‘tsﬁ

could‘ also "enrich" - or supplement the foundation program by

) assessing a property tax greater than that required to raise

their LFA.
Between districts, however, there was = 'g“ryefat disparity in‘
the value of local property. As a resul., for each penny of tax

effort per s;i,oln;f of proper ty value, d;i.sit.r'iifct«sfr rsa\islea‘ greatly

-3-




,,;hgthan others.;g

"districts ‘to enrich their program.

ifferent amounts of revenue.l The disparityffrVi

fde it more difficult for some

Likewise. it made it mote ;di}

'some property-poorf}*'
districts could add l’ttle or nothing. L

To address : these inequities," Texas 7'“equalized" ‘thege'

‘fdistribution of state aid for the foundation school program. ro1ﬁ
_adjust for the variations in property wealth -among districts,g

B state aid was | distributed in unequal amounts so that the
‘.'deomhination ofe the state‘ ‘and local share .would make each
: district equal.o The local share was‘therefore based upon the
‘amount of local property wealth a district had.o The morerlowﬂl

‘wealth, the higher its local share.

Equalization in the foundation ‘program, however, did not

s address the vast differences in the ability of districts to

enrich the basic program. In response to this problem ‘the state“i'

‘developed a guaranteed yield program.. A guaranteed yield means |

‘that for every penny of tax effort per $100 of value over and

above that required to reise-the,LFA, the state guarantees an

‘equal yield per district‘up to a specified amount.

Beyond the guaranteed yield. however, the state did nothing-“
to offset unequal tax ' bases. Property-rich districts could
therefore still raise significantly greater revenue per pupil
than property-poor districts.

The system can be thought of as three tiers: Tier 1, the
Poundation School Program; Tier 2, the Guaranteed Yield Program;

and Tier 3, Unequal Enrichment from Local Property Taxes. The

-




sy em iSil l.uzs ratedby the sche

m"';"feature of the system. Not becaus‘e ‘

 enjoyed great weal _-'h,'_ othe

: 'districts spe»n[t] additional local funds."

e i . Obj2ctionab1 2

Unequal e«nrichmem
~sought equall ty as

a goal in and of ivt-self,,-_, bu(t beca,,se :‘rwhile some districtsﬂ“f

,.s{ had signik ..icant unmet ed “-7.\19":1:“'-“-,19@‘?“3,1:;‘;5,;

nneedsv. ‘I'he Foundation School Program dxid not "cover even ‘;vt-»h;e

'co:,st of meeting 'he‘ state-mandated minimum‘ ret‘qj?u“i r~eme*nr1:j‘s’ o

Edgewood, 777 S.W.2d at 392. As a result, "almost all school

Edgewood, 777 S.W.2d

'at 392. Even after the_creation of the‘Guarantered{ Yield

'Program, diist-ric\ts fou-n-d’ ‘it necevvs'sar'y to spend funds generated

by taxes beyond the state guaranteed yield, in o\ther words, tier

'3 dollars.,

Because ‘districts found it ne‘c_e~ss.a-.ry“;to_ s;’ien,d tier 3 ‘

"”d?o*ll,a-rs, if they were available, the ‘prob‘lem ’of‘"' uneq’ual tax '
‘ba.s.-'es- ‘was .acute. | With 1056 districts with vast disparities in o
' :wgalth,' _there were tremendous disparities in  tax ‘bases,

,-Ed‘g‘ewood, ‘777 S.W.24 at 392. ’rhese disparities in tax bases

translated into disparitv‘ies in per pupil expenditures.,
Edgewood, 777 S.W.2d at 392. These disparities resulted even
though the property-poor districts exerted greater tax effort .‘

than the property-rich d.is:tricts, Edt :ewood, 777 S.W.2d at 393.

Because the amount of money spent on a child's education
has "real and meaningful" impact on his opportunity to 1learn,
where a child 1lived largely determined the :qu?a.l{‘ity of the

education ocpportunities available to him.

Edgewood, 777 S.W.2d
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'~at 393. mhe Supteme Court a‘firmed th‘s co‘
“.fesuch a system was. inefficiéqe@ff@ EWSQpié‘
ffﬂefficient system gives each school;distrx’

 ‘uaccess to similar revenues per pup l.at

IV. Senmate Bill 1

.chence to work. The state further argues that it is too soon to

AStudies, the appropriations of future legislatures. Thué; the

rt's judgment that

effort.” Edgewood, 7773‘:'

A, Overview

The question is whether ‘Senate Bill 1 satisfies this test
of equity. Before considering this question, however, the court
must address ~whether this attack on Senate Bill 1 comes too

soon. The state argues that Senate Bill 1 should be given a

predict how much equity will be achieved by Senate Bill 1“‘
because of variables that have as yet to happen, for example,

the'adoption of local tax taées, the'results of accountable cost

state argues, it is not time to assess Senate Bill 1.
B ¥ plea for time to show a plan will work is alwaya decided
by looking at the particular-vplans A particular plan might
appeér to have merit, but 'needzbtime to prove itself. Or a
particular plan might be so vague as to be no plan at all, in
which case time is not needed, a plan 1is needed. Or a f

particular plan might be readily identifiable as one that will

probably fail. Senate Bill 1 falls into these 1latter two |




"5I’~categor1es. ‘ Parts of Senate Bill 1 are so vagne as to be no.j

at all.' Parts of Semate Bill 1 are destined to fail.

”nf;urhe court finds no purpose in waiting to a\sess Senate Bill

hl,( From what is known today, even assuming the best, the court g

confidently finds that* Senate Bill 1 will not provide equity.

Waiting one to five‘y

'~Apostpones desperately needed reform.

With various ‘refinements that will be’ldLSouseed,"Senéte.'
e,Bill 1 iooks 1ike the three-tier system illustrated in the‘f
tached scnematic.f Senate Bill 1 does nothing to eliminate thej
'ﬁ‘disparities in local wealth. These disparities remain as great‘r

:5§¥¢_when- the court‘ first considered this problem in 1987.

'f{instead, Senate'Biii 1 is yet another attempt to ameliorate thef"

} -fdisparities in local wealth through an equalization plan with ar‘f
‘7flitt1e more money in the tradition of House Biil;?l_in 1984 and
v?senate Bill 1019 in 1989.‘,'8enate Bill 1 is?ﬁotjthe dramatic

‘structural reform that the Supreme Court ”fdiéQa@ﬁ*would be

required. Edgewcod, 777 $.W.2d at 397.

The following sections address the flaws in @ﬁ¢a§@f3111 l

"in detail. 1In discussing Senate Bill 1, reference will be made

to the appropriate section of the Education Code as amended by
Senate Bill 1.

‘rs?for the obvious to prove ttue onlyiijpf

L . . L _
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,eprovides (emphasis added)

: psxlicy axf this state.-

: h fine P*!i«nt beqins N SRR

. {e) The progranl of state financial support =
esigned and implemented to - achieve these
policies shall include adherence to the following :
principlas. o
o (1) the yieldﬂ of state and local
~ educational program revenue per pupil per
| .cent of effective tax effort shall not be
 statistically significantly related to  local
. taxable wealth peres.udent for at least~those-
| cts A 95 percent of :

ifWhat is. not ebvxous abcut swbdivision (c)(l) is which districtsk
fﬁhave 95% of the students._ The districts can be arrayed in many |
~ ways, for example,hlargest to smallest or smallest to largest or’
vaywlknha,betica-liiﬁu. ‘\.*.'Eme _plan of Senate Bill 1 is to array the
: udistriets frcmfri@ﬁéat‘tc poorest and exclude from the test the

number of . wiricts from the very richest down that have 5% of

the students. Thus, Senate Bill 1 begins by excluding 174,182

children in districts with total taxable property wealth of
about $90 billion, or 15% of the state's total taxable property

. wealth, The court will return tc this concept of exclusion

later in the opinion.




a¢cess. to -simila“' revenue per student at similar tax effort,;}ﬁff -

‘;_significance. The court says "appears“'because in fact Senateiﬂ“

yvfaill 1 does not adopt any test at a11.v Return to subdivisionfﬁﬁ]wﬁ

."'(c ;1) (emphasis added)

el e the yield of state and 1local educational
program revenue per pupil per cent of effective

-tax effort shall not _ be statistically
,q* jcantl ‘~;“mﬁi to iocafrtaxabfe wealtf‘per

percent of the students attend school. . . .

In plain terms, the section ‘says that the difference between

f”districts in state plus 10081 feVEﬂ“E per P“Pil shall not be

f~"stat1stically sxgnificantly“ related to local taxable wealth.

/ ~The state refers to . tnis provision as the self-correcting
orztself-adjusting feature' of Senate Bill 1. As the state
describes  Senate Bill 1, it works 1like central air
conditioning. When the house gets so hot as to reach the point
of statistical significance, the air conditioner automatically
goes on to cool the house down.

The term "statistically significant™” does sound 1like it
means something precise, but in fact it does not. When a
statistlician is asked to determine whether two factors such as

revenue and local taxable wealth are related, there are several




explain more sophisticated statistical

What was disturbing about' Dr. Berne 's testimony was his

C candid admission that the term' “statistically significant“ ‘has

'e,nofmeaning; How 1arge is large? How small is small? These are

questions that the science of statistics does not answerts‘They”

late also questions that Senate Bill 1 does not answer.-'

' 8o what is 'meant by “statistically significant“? ‘What

»S 16 001(c)(1) means, as outlined in _Senate 'Billb 1, is that

| initially the Legislative Education Board and LegiSlatiVe Budget

Board (what the state calls "senior policymakexs“), with the

help - of impartial experts, will do studies and  make

ffeCOmmendstions. Ultimately ‘the Legislature will look ‘at the
numbers generated by varioﬁs statistical tests and decide

whather any relationship between revenue and wealth is in its

j&dgmen: "significant." Presumably its determination of
"gsignificance" will be made after the members see the dollar
cost attached to their decision.

Instead of working like central air ~onditioning, Senate
Bill 1 works like a thermometer. The state will keep an eye on
the tempersature. When the room gets too hot, the state will
act. How hot is toc hot? Senate Bill 1 does not say. .

"Significance” then is a policy question, not a statistical

guestion. Determining from biennium to biennium how much equity

-10-
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_area of public school finance, was fﬁffj{f;,,f_e'sfateﬁtbff“7;“




Before uéﬂng the question of -s?tz*auisftieazl .‘ sf:vgans;f;icance;,

one other point should be maﬂe. , ‘l‘he standatd 1n s 16.001((:)(1) ‘

1s that teven-u-._e,_‘ rand"'- wealth ".s..h‘a,l,l ggt ’--be, statisticallv;

.~ significantly re‘la-ted'."‘;_j Under this test. \the Legisl,atute has

'.given itself plenty of rcom to do mot:hing. - \‘\ , B e \,‘. : )
" When looking for a relationsh1p between two factors, for .

SRR
ainty that t:he two = \

|

/-/—’_;_’,

,l'.'exampl,e. ‘revenue and wea;lth, the level of cert

g.a.

‘factors are ‘causally rel’ated", is exp-réssed \n tetms Of’ the | ‘

ptobability that  the ze‘latidnship shown }:y a ,pa'tqi,.éul;&\z
i) \ )

A \fv‘r
statistical test is the result of chanée. J -,,'?T\F\','Eabiil.it\’;i,'

from .01 to .99, meaning frt/am a 1% poss\*bili/tyl‘of c\
99% possib'ility of chance./ As a m\aé\teriof co\n ’
scientists gene’r‘_ally accept | results ‘\of‘.\ow
significant," mei}ning that i.'\es;xltsv' g
statistically sic\mificant if

possibility that t\he telat

\
|



”\

3, xclusion of Revenue ‘ ;ﬁ‘nﬂffsﬂﬂjwr\W““

The fine print gtows finer still.,g _swavaéﬁénpgccjclif;:g

followed by (c)(z) (emphasis added)s

(2) . the level of state ané local revenue for
h _equé 1ization is,restab;;shedA shall inclﬁEE

opemation and’'
¢ ] ational
' financing fer

ID
s By

}administtat;anYL £ appropriat
programs and the prevision of
. adenuate‘facilities and equipment.

‘”snbdiéision (c)(2) were a fioo:, meaning,that equity will be

'guaranteed at an adequate ' level, it ﬁould be ‘a ‘teassuring

zomise.‘ Subdiviston (C)(Z), however, operates: not as a floor,
gt as a ceiling, meaning that equity will be guaranteed only ton55

%n adequate level. The differem ce is immense.

ﬁ‘“ bection 16.001(c)(2) ’must be read in ¢°nj““°ti°“ with

5§ 16.008 and § 16. 256(d). Under § 16.008(a), the Legislative

\

BdmcatiTnBeard adopts rules for the calculation of “gualified
,eiemenhs necessary to achieve the state funding policy

funding
‘ \

under. séctﬁonz 16.001." By its own terms, not all funds are
. : \ .

1né1uded, only "qualified" funds “necessary“ to implement §
16.001(c)(2), which guarantees "necessary," "appropriate," and -
”adeqnate" funding. Notice that § 16.008 is captioned
"EQUALiZBD FUNDING ELEMENTS." Plainly Senate Bill 1 "equalizes"
only for "gualified” funds.




"program that ',nf

"’kequal enrichment.., These funds are li'

:V’:student of "exemplary programsm as depﬂggjo;fna countablesi
7ficosts studies outlined in C 16 201.,~¢‘ ; ﬁ‘;»‘ i | | ,
| Section 16 201 plainly says that the."accountable costs of
:fmeducation studies are designed to support the development of the;d
fu‘equalized funding elements“: under § 16. 001 and s 16 008.‘ 1In
,“ideveloping tbese costs, § | 16 201 automatically excludes
dfvcocurricular and - extracurricular ‘programs. "-'Then, i'under‘
‘{S 16 202(a), various state. bureaucrats do studies to determine}
";the costs per student for districts they deem "exemplary." Then
dthe Legislative Education Board and the Legislative Budget Board
develop recommended amounts of money for each year of the next
biennium. Even here the lLegislature takes no chances. Under
§ 16.202(b), these boards are teld that they "shall" consider
those costs "necessary" and shall “exclude all other costs.”
| Returning to § 16.008(c), after the Legislative Education
Board adopts its rules for' the calculation of the qualified
funding elements, nothing happens except a report to the
Foundation 8chool Fund Budget Committee, the Commissioner of
Education, and the Legislaturei Then, under § 16. 256(d), the
Foundation School Fund Budget Committee does exagg;z the same

13-




! '
:

3 .

.ﬁ

i

_ H n -

this cumbersogei,otvt_,_,

n‘idetermines appropriatioms.’ S ;

:,“ ' The state touts this process as one subject to judicxal,
dﬁreview. The state points out that the Legislative Education'
'F BOard‘ is a ‘"board"' making "rules” subject to review' under the

‘tAdministrative Procedures Act. "~ The court hes1tates to even take

the time to ‘say that judicial review is pointlesshbecause 1) the

» board only makes recommendations to the Legislatute,land 2) by

Aﬁthe time the process of judicial review is conc‘uded, years will
’nhnve passed. The critical point is that the beard ‘is authorized

and commanded by Senate BiJl 1l te exclude certain reveriue from

its calculations, thus equalivation is provided up to some

supposed level of "adequacy" rather. than‘ up to what the
property-rich districts actually spend.

The state grows self-righteous at any criticism of this

process. The state asks: Why should equalization be provided

for unnecessary costs? Why should the state provide astroturf,
vywimming pools, and planetariums for all? Why is it not

sufi{iclent to equalize to an adeguate level? These questions

wnww that the atatw still does not understand the evil that the

cumxv insists must be remedied.

-14-.




) Consider the follow1ng story to illustrate the point° »f

'”l:the same on each For John he provides food, clothing, sheltet,h‘

a car, tennis lessons, and pocket money.» For Javier he provides

1food, clothing, and Sh91tefuj Javier says to his Eather, hOWlist;wyﬁf(

“this equal? His father answers. This is exactly equal. I havefv

done an accountable cost study and learned that a boy does notf

:héed a car, tennis lessons, or. pocket money to grow into a fineﬁ
man,  So those costs do not count. T have ptOVIded for you and

_John'equally.

u Thxs simple story has even ‘more force if the facts are

.;altered slightly. Imaglne that the food, clothing, andvshelte:

provided Javier is inadequate, ‘while John's is ample.  Or

iﬁagime’that Javier has specxal needs John does not - have, fog

vekample, poor hg2 alth or learn*ng disabllities. Or imagine -that

the accountable costs studies of the fathet are wrong,~and that
certain special advantages do help boys grow into better men.
All of‘these,variations on the story fit the evidence.

Thus, Edgewood continues to be a debate about adequacy and
eQuity. The Legislature continues to try and define adequate as
something less than the elected school boards charged with the
responsibility to educate our children say they need to de the
job. Of course, the Legislature does not give a thought to
prohibiting rich districts from spending money on what the
Legislature refers to as “astroturf." Instead it refuses to

'fund.What it calls “astroturf" for the,pbot‘districts,

and Javxet. He says to each that heﬂ:f“

divid‘]his wealth between them equally so that he may Spendjfhf;%




m - - n ST :i

.

'rhe truth is that “astroturf" does not account fet mu‘ch of

the difference between the r*r-h ané the poor.,-‘ Ta“e statev‘

‘-':"‘,‘_f:ntroduced no evlde»nce that - the Poundation School Progtam even

: yet provided an adequate mmimum. The basic allotment set in
Senate Bill 1 for 199'0-915 is $1910. The ‘state’ 's own research at
the time the basic }allﬁetment was “set "s'hew:e that it should have
beexi $2100. In a classroom of zzv,. this $190 difference is
'$41ao. The state als,e introduced no evidence that all or even
most legitimate educational needs could be met by the Foundation
School Progrém in combination with the Guarantead Yield Program.
In short, what the rich districts spend creates educational
opportuhitless for their children that are denied the children of
the poor districts. Under Senate Bill 1, the rich districts are.
left rich, the poor districts poor. The rich can still raise
revenue through local property taxes that the poor cannot. The
poor will receive state funds to equalize the difference, but
only up to a 1level of bureaucratically and legislatively
determined "adeqguacy," not to the level of the real difference

in educational opportunity.

4. Centinuation of Unequal Enrichment in Tier 3

Even after full impiementaticn at maximum funding 1levels,
Senate Bill 1 equalizes only up to s1.ia in the second tier.
Senate Bill ) does nothing to equalize or restrict use of the
third tier. The third tier will continue to make available
enormous wealth for property-rich districts that will not be
matched by the¢ state for property-pcor districts. To see the

-16~




‘advaﬁntagels the property-ricvh districts ‘have under Selnate ill 1,
one has enly to 1'rok at tax rate‘s above $1 18. e ‘ “ .
» The richest district under the Senate Bill 1 umbrella (95th;
percentile of wealth) for a penny of tax rate above $1 18 willy "
be able to raise and spend $31 0»0 per weig’hted student. while_‘_vj;,~,;f,.;-:

the poorest distrint under the Senate Bil‘l 1 umbrella for a

penny of tax rate abcve $1 18 will on y ‘be able to raise andj

spend $1.00 per weighted student.‘ ! ‘\ ‘ -
'i'he districts at the 90th to 95th percentile in wealth,

containing 150, ooo students, will be able to raise and spend

$26.00 per weighted student per penny of tax rate above $1.18.

The poorest districts- v(bottom 5%), contaming 150,000 studen-t»
will only be able to raise and spend $3 00 per weighted student

| per penny of tax rate above | 1 18,

The d-i,stricts at the ‘7Sthf to 95th percentile in wealth,

containing 660,000 students',‘ will be able tc raise and spend

$22 00 per weighted student per penny of tax rate above $1.18,

compared to th poorest districts (bottom - 20%), containing :
600 000 students. which will be able to raise and spend oniy

$5.0‘0 per weig;h«te:d student per penny of tax rate above $1.18. .

Under Senate Bill 1, at the state's maximum tax rate of

$1.50 for vmaintein«ance - and operations, o’f“’ the twelve . 8school
districts in Bexar County, two -~ Northeast I.,S‘A.D,.: and Alamo

Heizgh.ts I.8.D. =-- will be able to raise and spend $4300 per.,

wei’gh‘ted "'s.t‘udent for maintenance and o’perativon.." One district,

Northside 1.8. D..r' will ‘be able to raise and spend 54075 per
weighted student; two d'istricts, Judson I S D. and_,_»East c:e:ntra;i

—1’7‘-y




I.8.D., will be able to raise ~and spend $3850 per weighted,

student; five districts, San Antonio I.S.D., SOuth San Antonio}, =

“tfp_i'S‘Bs, somerset'l S.D., Southwest I 8. D., and Southside Iol.D.:

will only be able to raise and spend $3700 per weighted student,
and two distriots, Harlandale I s D. ‘and Edgewood I 8. D. will
only be  able to raise vand,lspendg“$3600~~per weightedv~student.q'f
,These revenue disparitiesffWithiu'“the same Vcounty are based‘
soiely upon Jthe 'eontinued disparities o£ -taxabie wealth

[Léontaihed within gthe‘ boundaries ‘ﬁofdﬁ the various school
| "divstr'icts.h The s-ame pattern of disparit;» in resourees can be
-found in all of the other major urban counties, as uellgas the
:majority of the counties throughout the state.

To justify these results, the state ‘leans heavily on the

'~following language from the Supreme Court:

~ [The requirement of an efficient system does
not] mean .that local communities would be
precluded from supplementing an efficient system
established by the legislature,ehowever any local
enrichment must derive solely from 1local tax
effort. o
. Edgewood, 777 S.W.2d at 398.‘ The state interprets this laNguage
as‘authorizing unequal enrichment tr@mftierla as long ﬂsltiersil‘
‘ and 2 are equitable and adequate. | | :

The court reJects this gloss.v‘r The Supreme Court merely

"restated what this court had alreedy said in its Final Judgment

‘ Nothing in this Judgment is intended to limit
the .ability of school districts to  raise and
spend funds for . education -greater than ‘that
railsed or ,spent by some or all other schoox‘u
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districts, so long as each district  has

- available, either through property wealth within

. its boundaries or state appropriations, the same

- ability to raise and spend egual amounts per

. student after taking into conslideration the
" legitimate cost differences in educating students.

A fiscally neutral system will have disparities in revenue spent
per pupil. Local districts will spend different amounts based

ﬁpon community priorities. The point of Edgewood, however, is

that the differences should not be the result of disparate

B wealth. Thus,_the Supreme Court expressly provided that "loCal

enrichment must derive solely from tax effort," as lbppqsed\ to
greater available wealth,

To accept the state's argument is to adopt a standard of

~ adequacy rather than equity. The state would be free to fund

_tiers 1 and 2 equitably, but at any level it deemed adequate,

and“‘ then label . the local districts"' use of tier 3

"supplementation" of an efficient system. If that is what the

‘Supreme Court meant, it would ha@e reversed rather than affirmed

this court.

5. Cycles of Funding
At best Seﬁate Bill 1 chases equity. As the rich draw from
tier 3, the relationship between revenue and wealth at some
point becomes "statistically significant" in the judgment of the
Législative Education Board and the Legislative Budget Board.
Based upon data from the last Dbiennium, they tecommend
adjustments in the present biennium, to be effective in the next

bienhium,‘ Thelnegislature makeé the adjustment. The poor‘catCh
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‘pup to where the rioh were foum years ago. ‘In the meantime. the.

zwprovide equity.'

’of disparities in local taxable wealth. Pe.iodically the state}
”jwould recognize the ddsparities and attempt to correct them by‘
the. infusion '~of dditional state dollars, which  would
ﬂitemporarily close the ‘gap between resources available to rich
‘“and poor. Over time, because of the»superior tax base available

to the wealthier districts,.the"gap‘would widen again. ~ Senate

vand,' in fact, contemplates the continuation of the pnttern.

: “Senate Bill l writes history into law.

6. TherFalse Hope of ReachA_g,Ade_ua Y

’ The state reasons that such cycles must grow smaller er .

">iystop as adequacy is finally achieved. The state points out that
',ffunder Senate Bill 1 the basic llotment of tier 1 will increase |
Jl’jfrom its present $1477 to $1910 in 1991 and $2128 thereafter,”

}iﬁffand that the guaranteed yield of tier 2 will increase from. its
'fh;present 34¢ per $100 up to 70¢ to 55¢ per sloo up to 91¢ in 1991

'Qand 71¢ per $100 up to $1 18 thereafter. As tier l and tier 2
~grow under Senate Bill 1, the state reasons, (local districts]f

will not use tier 3, or not use it much.

h have}moved f rw xa agaim@f such cycles Qf ﬁundimqfdoinotg~'“;

Before Qenate Bill l. the history of the Texas school‘d,‘"i"l

‘finance system could be fairly described as one in whieh”‘h’

’Tsubstantial disparity in educational resources existed becausey5?

Bill 1 does nothing to prevent this same pattern from recurring_ _fﬁsf




This hypothesis |is false for three reasons. First,

fdistrrcts compete against each other. As the poor benefit from

increases'tn tier 1 and tier 2, those districts with aooéés’to
tier 3 will use it to stay ahead. Second, the state pmogramxhas‘:e

historically been behind ‘inflation. As costs ‘go« up, those

dlstrlcts who rely upon tier 1 and tier 2 will be squeezed,k,,

while those districts with accgss.te‘tier 3 will use it to meet;
increased costs. | |

'Pi-na’lly, “and most important, the state has s'o"m»é‘n-y unme-t
educational needs and spends so little on education ‘that one can
safely predict that those districts with access to tier,3.will
continue to wuse it to supplement the state’s"inadequate
program. While care must be taken in comparing nationai
averages, it is startling to learn tnat the Texask district ‘et
the 95th percentile of revenue per student spends less than the
national average per student. Tbe district at . the $5th.
percentile spends $4600 per student. Tne"nationalj average~ is
$4800:per student. | _ | |

Any perception that Senate Bill 1 flooded the school
districts with so much money that unequal enrichment from tier 3
is no longer a concern would be seriously mistaken. The taxable
property wealth of Texas is about §631 billion. ‘Tne state and
school districts eombimed spent approximately $12 billion in
1989~-90, excluding .debt vservice., ~ Senate Bill 1 added about
$518,000 - for 1990-91, an addition of only d4%. Of this,
$65,000,000 is to make up for shortfallsdsin.}iunding~ due to

unplenned for increases_in,enroilment,\end s;ss,uwo;@wo gaesfto




-d‘ii;S.tt“icftfs ‘above “me‘d‘ian property wealth. Only about‘ saolo ooo 00‘07'

- new tate dollats will " .:b-e"“.' sent to districts bel’ow median:'}:'

o ;"‘.f,p‘obetty wealth.-- = _ S e S
| " Senate Bill 1 is projected to add about sl 2 billion inf" g
1994 95, an addition of 10%. During the five school years

| between 1989 90 and 1994 95, however, inflation is pfrojected to

".drive the cost of education up significantly higher than 10%. ;
'i'hus, as noted,‘ Senate Bill 1 will not even keep pace with ) ;

'Linflation.;.‘ : E T

7. F'ac‘iiities

One of the big advantages that property-rich districts have
is ‘the ability to fund fac1lities. As facilities are need/,ed or
de._‘s.ired,. the property-rich districts merely draw on" tier 3 t“o
pay for the facility or service debt. The- property poor are
left in difficult circumstances. Historically there have been
no state allotments for facilities or debt service. Edgewood,
777 S.W.2d4 at 392. Senate Bill 1 addresses this problem by
ﬁrow*id_aing for modest e.qualizatio-n, in tier 2 for debt service and

s,orn;e‘ imodest; grant funds for facilities. The root problem, ;.g,«f{.;v.,(‘

however, remains. Some districts have vast local wealth to
build facilities. others do not. ‘ ‘

One of the most persuasive briefs in this case was'i'
Kle,i.n independent Schocl District as -amicus cuti(_
points out that the dispute in this case i v
between rich and poor people but betwee

distticts. Klein serves a community
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nve, 1;;; has grov In 1970, ~.ix<1e1n had 1600
v';studenta. In ‘1‘99()',‘ Klein has 26 ooe st,‘_v"__‘ ‘nts.‘. Klein 15 the
Z5th largest dxsttict in th‘e state‘, yet 1t is 4615t in ‘wealth '
_per student, As a result, ]
iﬁt:vvs educational ptogram because of :-«e sttain of buildi,
féc-ilitiebs'. Klein u‘rges that Senate Bill l be struck d
that local tax bases be shared or local taxes eli

: -Blr'i;‘e,f_.” of Ax;_l;icu‘sx f.cutiae' Klein I:rrxdezpfend‘ent i

ﬂ | August 14, is@o._; |

| | ,“Thr.e' Progreso 1.S.D., one
dramatizes thké problem,

one of the state's fg
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Ystate argues that revenue caps have the
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is under no pressure to
. districts, and the drive
California and

g growth.

that the state
ther states. As for
har allowing rich districts
pobr districts at a perpetual
‘ Plaintiffs also chaff at  the
cH pdistricts being allecated"the perennial
leading the parade, Like the staté,

n 1ff-interwenors are concerned that with revenue caps there>

issue.

M The last major alternative is an equalization plan of some
a, sort without revenue caps. The state characterizes ' Senate
a Biil 1 as such a plan. Thus, the state éoncludes,-, Senate Bill 1

must be accepted as the only reasonable alternative.

To this conclusion, the court has two responses. To begin
with, the court hag more hope for'thg 1eadership'and,abiiity of
the next Governor and‘ the 724 Legislature. \Perhaps they can
develop a plan of full state funding that provides 'a&equate

dollars and retains an appropriate measure of lccal control.

| l - & B | -26-

‘1 ;g as full‘ state funding.‘p 59' prohibitingp rich‘ school

‘ng 1nto tier 3, ane of the major pulls for .

dlng 1s lost. I1f rich districts cannotl

it on this

may not be a parade. Whether to cap revenue is a .dlfflﬁ!.llt




‘ePerhaps‘ theyh can develop popular support

.f*consolidation.’ﬁ Perhaps they can solve the technical

}lfihsues regarding .tax ‘base consolidation “cor : secure

for gn

':sfcnnstitutional amendment to allow 7tl base' consolidation.;‘“
Perhaps. they can develop an altogether new plan.“ It is not yetc:in
~time to say we can do no better for the children of Texas.fv» v
Beyond that, if an equalization plan without caps is the =
‘,fonly solution, Senate Bill 1 is not an acceptable version. :A‘
v;‘much more equitable plan can be developed. 'Eor example,‘ the."“eﬂ;
quuity Center proposes a “floating cork" plan’ethat provides
'.substantially equal access. Such a plan would ‘1)‘ equalize to

some poxnt such as the 95th percentile of wealth for 95% of the‘

students, 2) do so within a‘ reasonable number of'~years, 3)

include all state and local revEnue; and 4) ,require'
'biennium-to-bxennium adJustments based . .upon where Collective
ilocal dec1sions have placed the 95th percentile of wealth during

‘thefpreceding-biennium.

The state _argues, that such an equalization plan gives

_sbhOQl digstricts "a draw on the treasury.", To the extent that
’the state means that under such a plan the state's share is
ldetermined by what- the collective dec1810n8 of 1056 .school‘
boards show is needed to fund education, the state is oorrect.
‘nAny equalization plan that ‘ensures equity does just exactly
7that., In simple terms._ﬂthe;ricb spend local tax dollars from
etheir property-rich tax baSe}‘the state sends the poor the%same
amount Erom state taxes.‘ Thus, the draw on the treasury.,;phe,

‘only reason that Senate Bill l is not a draw on the treasury is




o the maintenance

¢} ”irn «certain

‘}”xes what could be funded by local taxes ii: lof"*»:l tax bas\esv‘

e substantially equal.,‘;}’; If the Legisleture [ ltrhx ese

}’:A_{j,fin‘n\cxal inefficiencies .and prefers stalte taxes” to 1«oca\1 tax\es b

t is its choice. |
'*l':'-';'r,he‘ critical ‘ ‘point to  understand is that a '_,‘tme
equalization plan does not create any inefficiencies, it merely

,exposes them.-" The inefficiencies are the result of 1056

di‘stricts with great variations in student size and propertyv L
',_v_ze«eplth. For decades the inefficienCies have been subsidized by

l'theh property—poor school districts and their child‘ren who have

gone without so .that others could have more. Forcing ‘the poor

_“to subgidize these inefficiencies is nCot a choice avaiiabl«e to

the Legislature. B »
ﬂ Likew1se, a true equalization plan does not create the nleeu

‘for educational revenue, 1t merely allows all 1056 districts the

1

_,opportunity to tax to meet their needts,‘ rather than ju‘swt the :

| 'bproperty-rich districts. Providing for ‘the rich a :.no.(:, ‘the

"-'}poor is "a‘lso not a choice ava-i,zab e{fto the"Legislatu :




Exclusions

At this}juncture the court returns tovwhere it begen,

Vcluslon-';of : students from

i equalization plan'fcan equalize to thé‘ lOOth' oercentile iofiiff
;revenue for 100% of the students.” Such a plan would tost thei
n,extraordinary sum -x? $179 l ‘ billion per year, f?flugvery?
,fequalization_ plan that has been 4considered excludesw-some
students. Plaintiffs and the state are in- bitter disagreement i 1
::about whether any students can be excluded under the Supreme“o ,ﬁfi

o Court s test, and, if so, how many.

Plaintiffs argue that eact district must have substantially

Taequal access as compared to gggrx ~other district. Plaintiffs
?‘interpret» the word "substantially” “and "similar" to mean "not

'fexact but on the same order of magnitude." Their view’of'the
;;test env1sages district consolidation or tax base sharing with
i‘slight variations in access necessxtated by the 1nability to
:“prec1sely divxde property wealth between districts or tax bases,
or an equalization plan that equalizes to something like thet

:99th percentile of revenue for 99% of the students.

~ The state argues that all that ie requixed is substantially

iequal sopportunity, and that the Legislature is ‘free to draw
;ﬂreasonable lines ko define what is substantially equal
fopportunity. The'state interprets ”Substantially“ and~“simi1ar"‘

fto mean something like"'equal access up to the point that the

revenue available to one district but unavailable to another

ﬁdistrict makes little orA no real. difference b § T educational .

‘qpportunity," : Eh%s ”view-iof che test would allow for - an
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’T?Wpercentile fom 99% of the,l_udents.fv'i‘

As the coutt has already noted, any real equalizaticn plan;f b

"iis expensive. Even an equalization plan that equalizes at the
97th percentile for 97% of the students would ‘cost $3 8 billion
@ year over the state 8. cost in 1989 of $5.3 billion,f an.
‘gfincrease of 718, A plan that equalizes o the 95th percentile

for ‘95% of the ,students would cost $2.8 ‘billion more, an
;iﬂ¢tease. of ,53S.~,.ubfifcduf5e, 7the’ cost of equalization can be
controiled witnv caps, but caps' raise the policy concerns
yl@ichSSéd%‘earlie:.‘ “In the long run, ‘all districts might be
k bettet icff‘>with less equalization bwithout caps than more |
‘equalization with caps. | |
o Once the courttallows for'doing less than equalizing to the

rlﬁotn‘pefcentiié of wealtn for'lbdi of the students, where does

*;he. eou,t ea}éwf the line? 'What:level of fiscal neutrality is
;f‘teéuired?y- This courtﬁdoes not take tne holy writ approach of
liplaintiffs to the test of fiscal neutrality. The goal of the
»constitution is not fiscal neutrality, but - efficiency. Fiscal
neutrality is merely a test for efficiency. Moreover, the goal
‘is’ not efflmiency for the sake of efficiency, but because
efficiency piuauces the general diffusion of knowledge essential
to the preservatio of our libetties and rights.

tting ‘the test of . Fiscal neutrality in its proper place,

‘Vone concludes that it is not to be applied rigidly. The Supreme
Court itself ulsed more general terms when it said: “Children

who live' in pcor districts .and ~children who live in rich




districts must be afforded a substantially equal opportunity to‘

have access to educatienal fun&s.? fﬁ

397. A dollar for dollar. match }s nat req ,ged,_ Snbst@ntially“”w
aqual opportunity is. 3 "“  “ o ‘f e

TiL3 d1fficu1t question is wh ether a particular equalization:
plan provides substantially equal oppoxtunigy.  At 1east;1n.the(
first instance, that question ’mQSt be uznswered ”by “the}f
Legislature. A legislative determination» as 'to what . i3 a‘
"suitable prcovision ‘for the sﬁpport and maintenahce of ‘an
efficient system of public free sdhools“ ié 'ptEsumed
constitutional. An equalization plan at less than ‘the 99th
percentile for 99% of the stqdents isv not 1nherently
inefficient. As long as the line,ataﬁn provides substantially
equzl opportunity, such a plan remains an opt.on for = the
Legislature to consider. The coﬁ;t hastens to say that it ddés
not want to be misunderstood. The court is not abandoﬂing;ox
weakening‘thg test of equity. The court is oﬁly’gaying thétjtnéi“

Legislature can draw reasonable lines.

VII. Change in Method of Calculating Average Daily Attendance

Senaté, Bill 1 changes the method of calculating average
daily attendance. Before Senate Bill 1, ADA was calculated‘by
téking the average daily'atteﬁdanCe for the best four of eighﬁ,
weeks in the fall or spring. Under Senate Bill 1, ADA will be
calculated by taking the avérage daily at§gndaﬂ§é for thefﬁull‘

year.
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| Plaintiffs complain that this change will result in redu\ced
funding v""r;f?err ‘, pmperty-poor school districts because thes~‘
:»,.z‘?districts have a more difficult time in maintaining attendance.
Plaintiffs also charge that the change was motivated by a desire
to reduce cost. Plaintiffs reason that full year ADA will be
lower than best-four-of-eight weeks ADA thereby resulting in
fewer state dollars going to the s»cho,bl ‘dist'ricts. ~Plaintiffs
assert -_that the change will result in a $90 million sa"vin\g;s to
_ the state with the loss.,“being borne primarivly by the
property-poor districts.

Thve state responds that the change was motivated by a
degire :t;.o*eliminate abuses in some districts of ADA. The state
afeeex:t,.;sa‘t;hat some districts would offer special incentives to.
attract .chil.dren to school ‘during the designated
best--fOuaf-of-eight ‘weeks. Having raised their ADA to maximize
st'_ate‘fun-,d‘ing, the state says these districts would then "push
out" studénts to reduce true ADA to a manageable level, The
state denied that the motive for the change was to reduce cost.

pata on ‘full-year ADA was last available for the 1984-85
.s_chool‘ year. While the data is six years old, ‘which makes the
court hesitant to dravw conclusions f"rom it, the data does
suggest that any loss in state funds due to the use of full-year
ADA will be more or less evenly distributed across the wealth
groups. With the exception of Houston I.S.D., the data shows a
sinl'ila.z 105as.rin. each wealth group. Every group's ADA goes down,

and roughly "'the same percentage. If ‘.ifvu.:ll-yea}t ‘ADA fer 1990-91
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. follows the same pattern as 1984-85, the change would be wealth

N“'cf'@hﬁflicourtv does ‘not belleve iit : Proper ’ Question.“*“

legislative motivatxon. The. court must assume the best of

motives,on the part.qt anrequal branch of,governmentd Thus, the

”evcourt assumese that fthe"changc"in-tthe calculation of ADA is‘

designed’ to enco@raqet 1districtsf to maximize attendance

‘throughout the Year.‘f 'Fur‘hermore, piaintiffs ‘have failed to
destablish that the change will have a disproportionate impact on
‘property-poor districts.,

Thzs_ debate about ADA illustrates an important point

~concern1ng f15ca1 neutrallty. , State funds are distributed to

d@strrcts through a complex formula that not only uses ADA, bu:

aiso allocates different amounts per student based upon the

m”weight"vof thefstudcnts for that distrdct. The Supreme Court

has recognrzed ‘that the state may take irto account ”differences:

e o o in cost assocrated with prov1d1ng equalized educational
,opportunity to atypical or drsadvantaged students." amgewood,
777 S.W.2d at 398. What the weight per student should_be is a

difficult 1legislative Jjudgment. Formulas to take these~c~

‘differences ‘into account are imprecise at beSt. They are also

‘subject to constant study and adjustment, as well as criticism.

In an inequitable funding system, property-poor. dlstricts

will be”qmick to bring their complaints about the formulas to

f court. “In an'equitable funding system, districts need not be so

concerned about the marginal impact of changes in methodology to

W~determ1ne AmA or student weights. In a generally fiscally
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»t‘neutral system, ‘margdnal ‘effeots{ can be tolerated?*because‘ they
‘f;can' be cusjfoned by local funds. a For example, Dr. nHooker,- an i
nﬂfexpert called by pﬂaintiff 1ntetvenons, adm;tted that full-year

}VADA would be a toletable policy choice in an equxtable system,

VIII. Priority Funding

Rather than tlnke: with ADA, vwhzchv might only ?invite other j
attacks on funding formulas, this court continues to insist on

fundamental change to produce equity.

Plaintiffs also complain that the Legislature has not
established a system of priority funding for education. This
complaint is based on the following language from the Supreme
Court's opinion in Edgewood:

In setting appropriations, the 1legislature must
establish priorities according to constitutional

mandate; equalizing educational opportunity
cannot be relegated to an "if funds are 1left
over" basis. We recognize that there are and
always will be strong public interests competing .~
for available state funds. However, the
legislature's responsibility to support public
education is different because = it.- - i

constitutionally imposed.
N ‘) kS

Edsewgg_d" 777 So-Wo Zd at 397"989

step further and argue that’
provide for this priority
argument, “they Ui

unconstitutiona’



a -

X

'fInf'supporﬁ‘iéﬁf‘their.¢argUment. plaintiffs point to haow

edncationalbteigmﬁesféﬁd appxéptiati@ns have been handled in the
recent past. _Iﬁ51941,;£ﬁe Legislature for the first time pass

a law that placed most revenue into a fund called the

dedicated Available School .Fund

Then in 1949

Fund for.



Given that effort, it is not
"judicial remedies. | |
't'se, the court is also léath to act because its
's are so unattractive. Cutting off ali funds to force

|

i legislative. action throws the process of education into chaos

1

and does damage to both students and teachers. Furthermore,
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duties on the
under ,a:tiéle V, the
.al department. Does public
ter an entire branch of govevr‘nwment?
example, under article III, § SOa} the
v establish a State Medical Education Fund with
appropriations. Does publié education come before or
ter the State Medical Educ%tion Fund? A These and many  other
questions of priority must be vdecided‘ phrsuant' to the
legislative process of apprbpriaticn in. accordance with articlé

E VIII, § 6.

IX. Relief Granted

In its Jjudgment the court has done nothing more than
declare that the Texas School Financing System remains
unconstitutional. = The court has given the Legislature an

‘additional year beyond the three years it has aiready been given

to meet its constitutional respongibilities. Plaintiffs may
well criticize the court for acting too timidly and moving too
slowly. The court, however,-is convinced that it is acting with
apptoétiate forcefulness and moVing with appropriate speed.

Just as the judiciary is quick to remind the legislative
and executive depattmenfs thét‘ the jddiciaty is a separate,
equal branch of government, so too must the judiciary remember

that the legislative and executive depa:tménts.are each separate
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f 'cutting of f fﬁh@s:impérils'the credit of}the state-because'6£:~ S
‘ﬁfiFtheu coétté@fu@l”{ébligéﬁiansfkbf'the” disﬁtiets.‘,1These  prab1ém§”;5”
‘i_;dan be¢oﬁevséVéréfquiékIYfif_é stubborn Legislature orbeverﬁgt

‘vréfuse to aCt.-’ | | |
A judicially‘vlimposed ‘_remedy has its own problems. Courts
’ 1ére not designed to legislate or administer and cannot
;appropriate.mbney;’ Any judicial remedy would therefore be less}‘
“effective whén implemented than a legislative - solution.
uhdoubtedly, judicial actidn is far less desirable 'than
f{iggiélative action.

Having stated the case for continued deference to the

. legislative and executive departments, the court wants to say
A; l6udly and'cleaxly that it can not and will not forebear drastic
'actioh after September 1, 1991. As the Supreme Court said in
Qctobe;'1989: "A remedy is long overdue. The 1egislature.must

take immediate action." Edgewood, 777 $.W.2d at 399.
Senate Bill 1 provides too little equity to justify much
delay. The problems"of our poor school districts remain as

~ disturbing today as when this case began.

|  , ﬁotéover, delay is éarticularly intolerable because the
‘{cqg:t hés made no'pxovision for remediation. The court has only
 6r§ered“that‘ equity be"provided pfospectively. Any equitable
system tﬁat is gstéblished will be built on top of é system that
‘has been inequitable £ér decades. The court has not ordered

fhat'thg property-rich schools be stripped of what their decades

~gg‘ spécial‘fadyantaggs have bought. Once equity in the
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| speci'ﬁ

ndisttibutien of~‘funde‘nie achieved, those who“fetmerly ‘had

advantages wxll continue to enjoy theit fruits. ffH

L

that an efficient system goes 1nto operation on’ September 1,

1991. Given the complexity of creating an effxcient system:
staged implementation after September 1, 1991, is probably a
necessity. The time over which 1mp1ementat10n is to be
accomplished, however, must be reasonable. Any plan ‘must also
be sufficiently detailed so that its likely efficiency' can; be
assessed on September 1, 1991. A vague or incomplete plan is no
plan.

If the Legislature continues to abdicate its
responsibility, or if the Governor impedes legisiative action,
then upon appropriate motion and proof the court will act.
Pursuant to its constitutional authority, and in discharge of
its own constitutional responsibilities, "~the court has

interpreted and applied the constitution. Marbury v. Madison, S5

U.s. 137 (1803). Having‘dene so, the court must and will make

its judgment effective,

X.  Attorneys Fees

Plaintiffs seek recevery from defendants in their official
capacities the reasenable and necessary attorneys fnes
plaintiffs incurred in prosecuting this case. Under the
American Rule, 'a successful plaintiff pays his own attorneys
fees unless his case comes within one of the exceptions to the

rule. Alyeska Pipeline Service v. Wilderness Society, 421 U.S.

-40-
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240, 95 S.Ct. 1612 (1975). The exception relied' upﬁn,;by‘t‘-'~~%
:plaintiffs in this case is statutory.f They claim an entitlementft

']:to attotneys fees under the Uniform Declaratory Judgments Act,vj_ﬂjj;

Tex, Civ. Prac. & Rem.,Code,‘s 37.009.

Defendants, however, plead that their official immunity and

: the state's sovereign immunity bar an award under the Uniform
‘ADeclaratory Judgments Act. »Defendants‘ assertion of official

‘immunity has no application to this case because defendants have

not been sued 'in their individual capacities. See Baker V.

Story, 621 S.W.2d 639, 643 (Tex. App.--San Antonio 1981, writ

ref'd n.r.e.); Butz v. Economou, 438 U.S. 478, 98 S.Ct. 2894

(1978). Plaintiffs do not seek:,a’ judgment against defendants

personally.

What plaintiffs seek is a judgment against defendants in
their official'capacities, meaning a‘judgment to be‘paid by the
state. To this, defendante have properly plead the state's
sovereign - immunity. See Answer of State Defendants to
Plaintiffs' and Plaintiff-Intervenors' Request for Additional
geiief; § IV-VI, filed June 29, 1990. |

The Uniform Declaratory Judgments Act itself does not waive

sovereign immunity. TDHS v. Methodist Retirement Services,

Inc., 763 S.W.2d 613, 614 (Tex. App. -- Austin 1989, nc writ);
City of Houston v. Lee, 762 S.W.2d 180, iB8 (Tex. App. =--

Houston [lst Dist.] 1988, writ granted, 33 Tex. Sup. Ct. J. 615

(June 30, 1290)); TEC v. Camarena, 710 S.W.2d 665, 671 (Tex.

App. -- Austin 1986), rev'd on othetn_gtounds,“ 754 S. W’Zd 149

(Tex. 1988). For a .court to read a statute as waiving 1nmunity,

\_\
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J?Ehe' Statutemfmust7_: Qitly provide that immunity is waiveduggjj;#

At this point, though, a second statute comqes into play.f;‘fv“v
In chapter 104 of the !@xas Civil Practice and Remedies Code,
the state provzdes for a limited waiver of sovereign 1mmunity
with regard to attorneys fees., Section 104, 001(1) provides that
the state shall indemnify an officer. of the state for attorneys
fees adjudged against him for‘ certain 'enumerated causes of

action. - Section 104.001(2) lists a class of actions into which

'this case falls. Specifically it provides for indemnity by the

state for an award‘of attotneys fees against an officer of the

state based on an act ornomission by the officer in the course

and scope of his employment whenw the act or omission is a

.deprivation of a right secured by the constitution of this

state. Section 104.003 limits state liability to $100, 000 to a

,single person and $300 000 for a sxngle ‘occurrence.

The state argues that chapter 104 does not apply to this
case because it is an[indemnification’statute gesigned’merely-to
indemnify ‘state officers for awards vagainst them“‘in their
individual capacity. To understand this argument one: must know
the history of chapter 104. .

In 1975, the state enacted Senate Bill 704, which became
Tex. Rev. Civ. Stat. Ann. art. 6252-26, pogularly called the
Official Indemnity Act. Senate Bill 704 provided that the state
"shall pay actuval damages adjudged against" certain vstate

officexs< in certain 7¢ircumstances. Acts 1975, 64th Lleg., p.

;e@ Uniforn. Declaratory Judgments Actf;f37=
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799, ch. 309. Senate Bill 704 did not create a cause of action
 against thé oﬁfiee;;-xatheriait merely provided that the state

.Wghld_ pay 'céftain’ 6émages/:adjudged against certain state

ofﬁicers in certainvcircumstances. Therefore, while it did not
use the term indeﬁnity, it @id ¢reate a cause of action against
the state if a judgﬁent. against an officer was obtained that
came within the terms of the act. |

In 1977, the state amended article 6252-26 to provide that

the statev"is liable for and should pay" certain damag@s'against‘-

‘certain officers in certain circumstances. After this

amendment, article 6252-26 still did not create a cause of
action against the officer; it still merely provided that the
state would pay certain damages adjudged against the officer.
Again, a cause of action against the state was created upon
obtaining a judgment against an officer within the terms of the
act. Acts 1977, 65th Leg., p. 730, ch. 273, In 1981, further
amendments not relevant to the question under discussion were
passed. Acts 1981, 67th Leg., p. 2274, ch. 553.

Then in 1985, article 6252-26 was repealed, and in a
nonsubstantive revision its provisions were codified into
chapter 104 of the Texas Civil Practices and Remedies Code.
Acts 1985, 69th Leg., ch. 959, p. 3242, p. 3308-09, p. 3322.

Based upon.chaptet 104 as it was in 1985, in an unanimou;

opinior by Chief Justice Hill, in TSEU v. TDMHMR, 746 S.W.2d

203, 207 (Tex. 1987), the Supreme Court held +«}.. chapter 104
waived the state's immunity to attorneys fees adjudged against a

defendant state officer in his official capacity if the judgment
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: “'1s based upon a cause of action that comes . thhin n:s terms.v

zifv.bTBMhMR was ﬁollowed by the Court in Camarena V. TEC, 754

eGQZG 149, 151;(TEX- 1983), theugh again the Supreme Court was

lwinter eting chapter 104 as it was in the 1985 version.

Edgewocd falls squarely within the 1985 version of s 104. 002(2)”
of chapter 104 as interpreted by the Supreme Court in TSEU andﬂfﬁ"

'Camarena.

Defendants, however, argue that legislative amendments were

; passed to overturn TSEU and Camarena. Specifically, in 1987,

' the Legislature enacted the followxng amendment of § 104.001:

in a cause of action based o¢n conduct described
in Section 104.702, the state shall indemnlfy the
following persons [iés-iiebie] for . . . attorney's
fees . . . .

Acts 1987, 70th Leg., 1lst Called Sess., ch. 2, § 3.08, p.
49-50. Defendants argue that this change in language from "is
liable" to "shall indemnify" means that the state has reclaimed
the immunity that TSEU and Camarena hold was waived.

The distinction between "shall indemnify" and "is 1liable"
is subtle but perhaps significant. . The state argues that
chapter 104 creates ne.causes of action against a state officer,
but merely indemnifies him for personal 1iability to which he is
subjected under some other law such as state tort. or federal
civil rights 1law. Because defendants in this case have no
personal 1liability, indeed have not even been sued in their
individual capacities, the state argues that attorneys fees
cannot be assessed aéainst them personally and thusvthere is no

;indemnrficatien}owed under chapter 104.
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The Austin Court of Appeals adopted the state's positi@n,in’

TDHS v. Methodist rketirement Services, Inc., 763«‘S‘W.2d 613,

614-15 (Tex. App. -- Austin 1989, no writ). While this cbutt
has doubts about the merits of the state's argumenc, it wouldv’
have to follow the Austin Court of Appeals' decision in TDHS,
were the 1987 amendments and thus TDHS applicable'to this case,
but they are not. |
The 1987 amendments were enacted by Senate Bill 5. Senate
Bill 5 is divided into four articles. The amendments to Chapter
104 are found in article 3. The effective date provisions are
found in article 4.
Article 4, § 4.05, of Senate Bill 5, provides in pertinent
part: |
Section 4.05. EFFECTIVE DATE. (a) Sections
2.01 through 2.12 &nd Article 3 of this Act apply
only to suits filed on or after the effective
date of this Act.
(b) If all or any part of a suit is filed
before the effective date of this Act, the entire
suit shall be governed with respect to the
subject matter of Sections 2.01 through 2.12 and
Article 3 of this Act by the applicable 1law in
effect before that date, and that law |is
continued in effect only for this purpose,
including any new trial or retrial of any such
suit foilowing appeal of the trial . court's
judgment. ~
Thus, under the terms »f Senate Bill 5, article 3, which amends
Chapter 104, applies only to cases filed after the effective
date of Senate Bill 5. The effective date nf Senate Bill 5 was
September 2, 1987. All cases filed before that date continue to

be gov:tned by the terms of chapter 104 before its amendment in
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1"}};““‘."19":"8'7, in other words, chapter 104 as interpreted by the Supreme o

7h Cowrt in TSEUzand Camarena.

'Eduewood was leed in 1984. While'the motions now before

the court were filed 1n 1990, the law applicable to this case is
nevertheless chapter 104~,as it was in 1985. The Legislature
~ could not have made its intention clearer when it provided that

- the "entire" case would be governed by chapter 104 before

amendment "if all or any part" of the case was filed before
September 2, 1987. Thus, the court must apply TSEU and Camarena
rather than TDHS. |

To summarize: 1) the Uniform Declaratory Judgments Act,
§ 37.009, authorizes an award of attorneys fees against a state
officer in his official canacity but for sovereign immunity; 2)
at least the 1985 version of chapter 104 waives the state's
sovereign immunity against an award of attorneys fees up to the

;imits of the chapter for a case within the terms of the

chapter; and 3) the two statutes in combination therefore

authorize an award of attorneys fees against defendani:s in their
official capacities in this case.
in determining the amount of attorneys fees one must

remember that even the 1985 version of chapter 104 does not

create a cause of action for attorneys fees; it merely waives

the state's immunity if there is a cause of actica for attorneys
fzes. The cause of action for attorneys fees is created by the
Uniform Declaratory Judgmehts Act. Any recovery is therefore
iimited torwhat is provided by the Uniform Declaratory Judgments

Act, § 37.009, which pr@videsa “In any proceeding under this
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chapter, the court may award reasonable

st."

fégs as are equitable and iy
. Equity'and juétice demand an award
§rdsecuting an action to secure an
right. They are doing so in a\respo&
been forced to do so by the reﬂalcitr;
important limits on what plaimti§
recovery of fees is authorized o
chapter 37. All plaintiffse can
seeking a deélaration bursuant

unconstitutional and seeking

§ 37.011. Plaintiffs ayebnoi'en

work before the“‘fé;islaturé;
necessary. Plaintiffs are no
for work before the court in!
state before the passage of
reasonable and necessary.
Second, plaintiffs are
fees. Plaintiffs have béén

Nevertheless, because of

significant duplication of
been ably represented
general. Counsel for

primarily monitoring role.




B

=

VIR
sy

YTy

SRR
b 0 R
P

7

i




é@eals‘or Supreme Court, the court's
8 ‘$‘§f0‘,w000 for plaintiffs and $50,000 for
%Venors for services ‘‘'on appeal. These awards

easonable fees whatever the specific path of review.

5 "

“of cougséﬁ under chapter 104 the state {s liable only up to
‘lthe limits of its waiver. Under the waiver, the state is liable
up to 100,000 to a single person and $300,000 for a single
occurrence, With as many plaintiffs and plaintiff-intervenors
as there are wﬁb“&fé liable to counsel for payment of fees, no

one plaintiff or plaintiff-intervenor stands to recover more

than $100,000, and with the total recovery awarded by the court
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the Jjudgment therefore comes within

d plaintiff-intervenors did collect in excess

ts under the original judgment. That earlier award,

 [idgr of January 19, 1890; Davis v. City of San Antonio, 752

‘S.W.Zd 518 (Tex. 1988). Sums awarded under a prior judgment
beforé the state asserted its immunity are logically not counted
towaréithe limit under a second judgment after the state asserts
its immunity. Thus, this judgment comes within the 1limits of
chapter 104.

The court finds it would not be equitable or just to allow
plaintiffs or plaintiff-intervenors to recover fees from
defendant-intervenors. Defendant-intervencrs have not increased
the cost of 1litigation to plaintiffs much if any beyond what
they would have‘incurred against just the state, Moreover, the
perspective and expertise of defendant-intervenors has been
helpful to the court. The court would not want them to abandon
this litigation fuor fear of exposure to liability for attorneys

fees. See Edgewood I1.S.D. v. Kirby, 777 S.W.2d at 398-99.

XI. Court Costs

Pursuant to Texas Rules of Civil Procedure 131, plaintiffs
and plaintiff-intervenors are entitled to recover all court
costs from defendants in their official capacities. Thus, court

costs are to be paid by the state. Sovereign immunity is po

bar. Lane v. Hewgley, 156 S.W. 911, 913 (Tex. Civ. App. ~-- San

Antonio 1913, no writ).

-50~
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XII. Interest

~Pursuant te Tex. Rev. Civ. Stat. Ann. art.  5069-1;05@é}f
plaintiffs and plaintiff-intervenors are entitled to recover
post—judgﬁént interest on their awards of attorneys fees  and
court costs from defendants in their offirial capacities. Thus,
interest is to be paid by the state. Sovereign immuﬁity is ro

bar. Franklin Bros. v. Standard Mfg. Co., 78 §.W.2d 294, writ

dismisggg, 112 S.W.24 1635 (Tex. 1938). See alco Poston v.
Poston, 572 S.W.2d 800, 803-04 (Tex. Civ. App. i Houston {14th
Dist.] 1978, no writ). | |

XIII. Finalitx

The ecourt's judgment is final and reviewable. Seg State of

Washington v. Williams, 584 S.W.2d 260, 261-62 (Tex. 1979).

XIV. Conclusion

Our need for education is too great and our wealth too
modest for inequitable funding of our schools to be tolerated.
Our founders wisely required our Legislature to eguitably
distribute our resources for a general diffusion of knowledge to
ensure our liberties and rights. That task awaits the 724

Legislature.

1 14 day of September, 1990.

f Gt

F. Scott McCown
‘Judge Presiding

SIGNED this

14458
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;Emsnwoom INDEPENDENT scuooL aﬁf*
'DISTRICT, ET AL.

- COMMISSIONER OF EDUCATION;e

IN THE DISTRICT COURT
vs.  TRAVIS COUNTY, TEXAS

WILLIAM N. KIRBY, TEXAS s A
250TH JUDICIAL DISTRICT

)t
s’
§’

PLAINTIFPS

Now come the Plaintiffs Edgewood I.s.D., et al. who re@nest
that this Court enforce its June 1, 1987 Judgment as modified by
the Texas Supreme-cQurt. In support of this request, Plaintiffs
ould show as follows:

| 1. Defendants have not enacted a constitutienally
sufficient plan for the Texas School Financing System.

2. Defendants have passed a law, Senate Bill 1 of the 71st
Legislature 6th Special Legislative Session, which Defendants will
begin to implement on September 1, 1990, in violatica of this
Court's Declaratory Judgment and Injunctive Decree.

3. Senate Bill 1 violates Art. VII, § 1 of the Texas
Constitution as well as Art. I, § 3 and Art. 1, §§ 19 and 29 of the

Texas Constitution.

4. Senate Bill 1 violates the holdings of the'TexasMSupreme

Court opinion in Edgewood V.

5. Senate Bill 1 contihues a system with vast disparities
, ; AR
between poor districts and rich districts.

6. Senate Blll 1 does not change thd, “ﬁstﬂn‘loﬁ tgu:hool‘

lu

Flnance in Texas; xt is merely a band-aid.




ar =

=n

7. Senate Bill 1 does not create & system under which

districts have substantially equal access to similar revenues per

‘pupil at similar levels of tax effort; nor vdoes, it a\f?f\grd‘ a

substantially equal opportunity fo have access to ‘ec‘iu’cati‘\ahg\l
funds. \

8. Senate Bill 1 would not éffigiently educate the people
nor provide for a general diffusion of knowledge state-wide.

9. Senate Bill 1 does not fulfill the Legislature's duty to
provide an efficient system of publib free schools throughout the
state.

10. Senate Bill 1 does not quar;ntee‘Plaintiffs equal rights
under the law.

11. Senate Bill 1 continues vast disparities in educational
opportunity between persons in poor districts and persons in rich
districts. This vast disparity is continued without a compelling
or substantial state interest and with no rational basis.

12. Senate Bill 1 denies Plaintiffs liberty, property,
privileges or immunities withoui due course of law.

13. Senate Bill 1 will cauwge Plaintiffs irreparable harm in
1990-91 by denying them th=!y =zonstitutional rights of equal
opportunity and equal access %tu =ducational funds.

14. Plaintiffs are like.v to pr2vail on this mction and the
interests of Plaintiffs outweigh the interest of Defendants in
continuing an unconstitutional syste:.

15. Plaintiffs have been preju:iced by the failure of the

state to meet the time guidelines set by the Supreme Court of May

2
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1, 1990 for implementation of'a,new'schqgl‘fiﬂancg‘plan and have

also been pxejudiced by‘allowan¢ewof délays'oE imp1ém¢htatiQﬁ;o£
this Court's judgment. D ‘ o R

16. The Constitutional violations in Sénate:Bill_i include
but are not limited to: | o

A. The bill allows the continued inefficient use of the
states resources in the wealthiest ﬁi;tricts such as tax haven and
budget bhalance districts.

B. The bill allows the wealthiest dJdistricts to raise
and spend whatever they feel is appropriate for their education
while limiting poor dist?icts to an arbitrary figure for a adéquate
education.

. c. The bill uses a vague and unenforceable standard for
long term equity of the systen.

D. The bill changes the counting of students to a
method which will cause a loss of funding to minority and low
income districts especially districts with large numbers of migrant
students.

E. The bill decreases the recognition of the high costs
associated with educating students with special needs.

F. The bill allows the funding of education to be based
on a "funds are left over" basis .rather than guaranteeing an
efficient systen. |

G. The bill puts extensive new requirements on school
districts without providing sufficient funding for districts to be

able to pay for these new requirements; this causes an inequitable
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burden to fall on low wealth districts and futthefAdeCreases the
efficiency of the system. |

| H. By reducing regﬁlations on "exempiary‘programs,"
the bill will allow wealthier districts that have historically been
able to provide more appropriate education for their childrep; tq
have additional resources with which to recrniﬁ and rétaiangtter

teachers and maintain better programs.

I. Senate Bill 1 makes no attempt, or makes no

meaningful attempt, to ensure equal access to facilities and
equipment;

J. The Supréme Court mandaté in this cause, as
reflected by the opinion of that Court, requires that the
Legislature in setting appropriations "must establish priorities
according to constitutional mandates; equalizing educational
opportunity cannot be relegated to an 'if funds are left over'
bases." Senate Bill 1 ignores this explicit directive. Senate
Bill 1 does not make the funding of the educational program
mandatory or even a budgetary priority, Senate Bill 1 cfeates
proration formulas in the event of budgetary shortfall and leaves
the funding of education on the same footing as all other State
programs, ignoring that funding of education is a constitutionally
required priority. Furthermore, Senate Bill 1 does not even
adequately fund the entitlement or the expectations which it
cr ates by its own terms.

17. Plaintiffs have no adequate remedy at law and therefore

injunctive relief is appropriate gn this case; both temporary and

4
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permanent injunctive relief are appropriate.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray:

1. That this Court set a hearing on June 25, 1990 to hear

Plaintiffs' Motion for Temporary Injunction.

2. That the Court grant a temporarykinjunction enjoining
Senate Bill 1 for the 1990-91 year and a permaheﬁt injunction
against Senate Bill 1 for the length of its term.

3. That the Court implement a constitﬁtional plan for the

1990-91vschool year or alternatively for later school years.

4. That the Court issue a declaratory judgment that Senate

Bill 1 violates the Texas Constitution speciiically Art. VII, § 1,

Art. I, § 3 and Art. I, §§ 19 and 29.

5. That the Court order Defendants to sho; cause why further
relief should not be granted forthwith as provided in 37.011
Tex.Civ.Prac. &Rem.Code.

€. That the Court grant reasonable attorneys fees and costs.

7. That the Court grant other additional relief as
appropriate.

DATED: June 27, 1990 Respectfully submitted,

ANTONIA HERNANDEZ

JOSE GARZA

NORMA V. CANTU

JUDITH A SANDERS-CASTRO

ALBERT H. KAUFFMAN

GUADALUPE T. LUNA

Mexican American Legal Defense
and Educational Fund

140 E. Houston St., Ste. 300

San Antonio, Texas 78205

(512) 224-5476
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NO. 362,516

EDGEWOOD . INDEPENDENT SCHOO IN. THE DISTRICT COURT

DISTRICT, ET AL.
vs. TRAVIS COUNTY, TEXAS
WILLIAM N. KIRBY, TEXAS

COMMISSIONER OF EDUCATION,

250TH JUDICIAL DISTRICT
ET AL. ‘
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PILAINTIFFS' POST TRIAL BRIEF

Now come the Plaintiffs Edgewood ISD, et al. who file this
brief in support of their Motions for Enforcement of Judgment,
Request for Temporary Injunction and Request for Modification of
this Court's Previous Judgment.

In general this memorandum will address the following issues:

1. Whether Senate Bill 1 is constitutional.

2. If Senate Bill 1 is not constitutional what actions
should this Court take.

3. Support for Plaintiffs' request for a temporary
injunction to affect the 1990-91 school year, and permanent
injunction to affect future years.

4. Support for Plaintiffs' request that this Court modify
the June 1, 1987 Judgment of this Court explicitly to state that
"local funds" as well as "state funds" are affected under this
Court's Injunction.

I.
INTRODUCTION AND SUMMARY OF ARGUMENTS
Senate Bill 1 violates the Texas Constitution, art. VII, Sec.

ok 3

1 and art. I, Secs. 3, 3a, 19 and 29n, \3 4\..,4.
W

-t

v,
v p




Edgewood f rby, 777 S.W. 2d 391 (Tex. 1989) sets forth the
standérds which‘any constitutional school finance systew must meet.

Senatélsill 1, even if it met its "95% goals" does not meet
tﬁe standards of the Texas Constitution as interpreted in Edgewood
v. Kirby.

Even if the "95% standard” is constitutibnal, Senate Billi 1
does not provide a plan to meet that goal. Senate Bill 1 is
nothing more than a statement of a general goal without a plan to
be implemented to meet this goal. Although this Court did state
that a compietely constitutional plan need not be completely
implemented the very first year of the plan, it did state that the
plan must be written and begun to be implemented. As shown by
every witness that appeared before the Court, Senate Bill 1 is
nothing more titan a promise to endeavor to begin to approach
certain goals, as iong as the approach is acceptable to the
leadership of the Legislature which must consider those goals in
light of their overall duties to balance the budget and pass
legislation.

The failure of the Legislature to implement a constitutional
plan puts upon this Ccurt the duty more explicitly to state the
Legislature's obligations and to place into effect a constitutional
plan, while giving the Legislature another opportunity to put
forward a plan that meets the standards of this Court's pian.

The Legislature must make changes during the 1990-91 year
because of the irreparable harm being caused to Plaintiffs during

1990-91. 1In order to reduce any prejudice to the Defendants, the

Pleintiffs® Post Trial Brief -- Page 2
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new plan will be phased in, and districts will ndt‘neceive less

statejfunds than they would under Senate Bill 1.

In order to assure that the Legislature meets its long term

obligations, and that the Court and Legislature are nbt:forced into
a last minute confrontation with all of its concomitant issues of
judicial-legislative relations, this CTourt should implement a plan
for the 1991-92 and 1later school years, while giving the
Legislature the opportunity to devise a plan of equally high
standards. However the legislative plan must be written, passed
and submitted to the Court by January 1, 1991 in order to allow
sufficient time to review the Legislature's plan and determine its
compliance with this Court‘'s orders.

In order to place the burden of non-compliance, if non-
compliance is continuing, upon both wealthy and poor districts,
this Court should clarify its previous judgment more explicitly to
state that this Court's Judgment enjoins the use of state as well
as "local” funds, should the Legislature fail to implement a
constitutional plan,‘or fail to carry out this Court's order to
implement the Court's plan.

IXI.

BURDEN OF PROOY

In previcus memoranda Plaintiffs have argued that the kuarden
in this case is upon the Defendants to show that they have passed
and implemented a constitutional plan. (Memorandum of )

The Defendants are seeking a change in this Court's previous

judgment, as affirmed by the Supreme Court. - This changes the

Plaintiffs® Post Trial Brief -- Pagn 3




normal presumption of constitutionality attached to an act of the
Uﬁégislature. In addition, because.this'is~an equal protection case
.f@nvdlving fundamental rights and suspect categories, the

‘Legislature must show a compelling state interest in its schaol

finance plan. The defendants have not abided by thig Court '«

judgment and therefore under the declaratory judgment act must show

‘cause why their failure to abide Ly thisig@urt's eanliér orders

should not submit them to contempt procéedﬁngs.
IXIX.

SENATE BILL 1 DOES NOT MEET THE
STANDARDS OF EDGEWOOD V. KIRBY

The factual basis for the Supreme Court decision in Edgew

V. Kirby, 777 S.W. 24 391 (Tex. 1989) highlighted the inéquities

caused by districts above the 95th percentile of wealth. In fact
all of the major fact findings in the Supreme Court's ﬁwnisi@y,
Pgs. 392-93, included the districts in the wealthiest “%, kouh tha
"budget balance districts" and cther very woalthy districts.

The witnesses in this case have +- - .:fieu that: there Viil be
no major changes in any of the facts rel.:d upen in the Supreme
Court decision in Edgewood, under Senate Bill 1.

In summary the Supreme Court held that "Article VII, Sec. 1
never contemplated the possibility that such gross inequalities

could exist within an "efficient system."

“The constitutionally imposed state responsibility for an
efficient education system is the same for all citizens regardless

of where they live." "The present system, by contrast, provides

Plaintitfs® bost Trial Brief - Page &
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‘not for a diffusion that is general, but for one that is limited

‘and unbalanced." 1d.

The Supreme Court noted that more money would help to reduce
some of the exisi:ing disparities, but "would at best only postpone

the reform that is necessary tc make the system efficient." : The

‘overwhelming evidence is that the Legislature failed to heed this

admonition but instead fell into the trap of, as this Court stated,
"writing history inteo law."

Senate Bill 1, even if it is considvered to meet its 95%
standard is a band-aid and not a change of system. This violates
the clear standard in the Supreme Court decision; "a band aid will
not suffice; the system itself must be changed.” Edgewood, at 397.

The Supreme Court held that "districts must have substantially
equali access to si:.!lar revenues per piuipil at similar levels of tax
effort." Edgewood, at 347. However the Supreme Court did not
approve of the concept of excluding any percentage of stidents from
the overall -ystem, nor of tying the state into a system of
continued inferior conditions in the poor districts with continuing
cycles of lesser inferiority and greater irnferiority. The Supreme
Court did speak of the rights of "children who live in poor
districts” and compared those to "children who 1live in rich
districts.” The Court recognized differences in area costs and
costs associated with providing an equalized educational

opportunity to atypical students and disadvantaged students.

Plaintiffs® Post Trial Brief -- Page S
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The Supreme Court also summarized a standard in this Court's
juﬂgment regarding local enrichment from 1local tax effort.
Specifically the Supreme Court said: "nor doas it mean that local
communities would be precluded irom supplementing an ._fficient
system established by the legisluature; however any local enrichment
must arise solely from local tax effort." ‘This is merely a
restatement of this Court's June 1, 1987 judgment which stated:
"nothing in this judgment is intended to limit the ability of

school districts to raise and spend funds for education greater

than that raised or spent by some other school districts so long

as each district has available, either through property wealth
within its boundaries or state appropriations, the same ability to
raise and spend equal amounts per student after taking into
consideration the legitimate cost differences in educating
children." June 1 1987 judgment at page 6.

Defendants have sought to take one phrase of the Supreme Court
judgment and design a school finance system based upon it, i.e. a
system limiting the percent of students in the state that are in
an "equalized" system and then allowing unequalized enrichment
above that. But this one phrase regarding local enrichment must
ba considered in light of the entire Supreme Court opinion. That
opinion criticizes the structure of the school finance systen,
requires a consideration of fiscal and student equality and sets
standards for all students in the state. Indeed the Supreme Court
wrote a significantly greater part of its decision speaking about

the Legislature's responsibility not to relegate education to an

Plaintiffs® Poct Trial Brief -- Page 6
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"if funds are left gvér” basis, than it did to the section on local

enrichmgnt.

As stated by the Supreme Court,  “an efficient system. . .
requires only that the funds aailable for aducation be distributed
equitably and evenly.® |

The Defendants have also sought to turn Edgewood v. Kirby into
a "fiscal equality" decision. The Supreme demanded an efficient
system and did not limit the method of achieving that efficient
system. The opinion is replete with examples of the use of equal
protection terminology and structure as well as "efficiency." The
opinion specifically noted the 1link between efficiency and
equality.

It is simply impossible to believe that the Supreme Court
woiuld see as perfiectly squitable and efficient a system which at
its best would allow hundreds of thousands of children to have
$3500 a year spent on them, hundreds of thousands of children to
have $5000 a year spent on them, and hundreds of thousands of
children to have 6, 7 and 8,000 dollars spent on them all of which
would merit a ¥“perfect score" on the fiscal equality measures
proposed by the State. (Moak testimony)

Senate Bill 1 does exactly what the Edgewood v. Kirby told the
Legislature not to do. It put in some additional funds without
changing the structure of school finance in Texas.

Serate Bill 1 will reach some level of equity only if all Sf
the assumptions that the state wishes the Court to accept, become

true. Specifically there will be equity for the 95% only if high
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wealth districts do not raise their taxes, if low wealth districts

do raise their taxes and maximize their amount of state aid, if the

Legislature in fact funds the bill at the full level and not at the

minimum level, if the ADA changes do not result in great reductions
in a large number of poor minority districts, if the Legislature
meets its responsibilities to continue the weighted student concept
in the second tier aind if the Foundation School Fund Budget
Committee and the Legislative Education Board do not decide to
greatly reduce the basic numbers in the school finance systemn.
The testimony simply does not support all of these assumptions.
While this Court cannot assume that the Legislature will act in bad
faith, it must require the Legislature to put forward a real plan
and not just a set of assumptions that, if true, might lead to
increased equity for only 95% of children in the State.
Iv.
SENATE BILL 1 DOES NOT EVEN GUARANTEE

EFFICTENCY AND EQUALITY FOR THE 95% OF
STUDENTS IN THE STATE

If one were to advise the Legislature about how to put forward
a plan which might receive Court approval while not binding the
Legislature to any long term changes in the school finance systen,
or major additions to state aid, Senate Bill 1 would be an
excellent suggestion.

The entire structure of the Bill is based on the aésumption
that it is neceususary to allow the Legislature to change the varinus
values at a latter timsz based on a series of studies which they can

control and still purport to meet an objective sounding standard.

{laintiffs® Post Trial Brief -- Page &




The 95% standard has been discussed in many different ways:
(1) the purest 95% standard is one that would guarantee full access
for 95% of students to as much revenue as the district at the 95th
percentile can raise at any tax rate, based on the full revenue of
the school district including full state and local revenue, and
state contributions through teacher retirement and thevtextbook
fund. Senate Bill 1 does not even proport to do this; (2) a lesser
standard would be to guarantee access for 95% of the students to
the revenue of fhe 95th percentile district, at the 95% of tax
rate. This would be based again on full revenues of the districts;
(3) a much weaker "95%" would be one which requires no
statistically significant relationship between wealth and yield per

pupil or 95% of the students, based on ths full revenues of the

districts. Again Senate Bill 1 does not even accomplish this
because the statistical significance test will be based not on full
revenues of districts but on some lower revenues of districts. PX
34 shows the types of revenue distributions that would meet the
test of Senate Bill 1; (4) the weakest "95%" bill is Senate Bill
1 which does not even purport to guarantee equality for 95% of
students at any particular revenuoe level, but only a lack of
statistical significance between wealth and yield for 95% of

students, when the revenue is not the full revenue but some

""synthetic" revenue created by a long term manipulable committee

process.
Therefore this Court cannot assume that Senate Bill 1 meets

any realistic expectation of "95% full equality." It was expressly
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designed not to do that and the arguments of Defendants' counsel
should not be able to turn a "sow's ear into a silk purse."
v,

TEE FAILURE OF THE LEGISLATURE TO

E—

PASS A CONSTITUTIONAL PLAN FORCES

UPON THIS COURT THE UNWELCOME TASK
QF IMPLEMENTING A CONSTITUTIONAL PLAN

Even after an unanincus Supreme Court Opinion, the Legislature

did not pass a constitutional system of school finance. This
failure will thrust the Court into the "unwelcome task" of
implementing a constitutional plan.

The special circumstances of the schedule of the Texas
Legislature require that the Court not await the outcome of the
next regular session of the Texas Legislature. Even if this Court
declares Sanate Bill 1 unconstitutional and that is affirmed by the
Supreme Court,-the Legislature will not have a new law until June
1, 1991. This will thrust the parties and the Court into a crisis
management situation the same as in the May 1st and June 1lst 1990
hearings.

Similarly, if this Court orders the Legislature to come up
with a plan at an earlier date, for example March 1, 1991 but does
rot have an alternative plan delineated, further he¢arings on the
"new plan" would again put the parties and the Court into a crisis
management situation. Whatever the Legislature produces would have
to go intc :ffect because of the lack of time to have hearings,
make a ruling and then implement a new constitutional system. Also

failure of is Court to implement a school finance system will

Plaintiffs® Post Trisl Brief -- Page 2




reduce the chances to obtain clarification from the Supreme Court

on the elements of a constitutional school finance plan.

Of cocurse the most important factor is that the children who
filed this case in 1984 have still not had an cpportunity to live
under a constitutional school finance system and each additional
year of delay denies another yeal of students the opportunity to
participate equally in the Texas educational system.

Other state courts have grappled with the question of the
intensity of the judicial role in specifying a remedy to an
unconstitutional school finance system. While these courts have
shared a sense of deference to the legislative process they have
also balanced that sense ©f deference with their underlying
responsibility to fashion a remedy to a recognized deprivation of
rights under their state constitutions. The balance which seems
to have been struck most often is one between allowing the
legislature additional time on the one hand before imposing a
comprehensive court mandate while on the other hard setting fairly
specific interim measures or standards to govern the state finance
system while the legislative process was allowed to work. Two
instances are instructive of this balancing process.

In Robinson v. Canill, the New Jersey school finance case, the
trial court noted that: "... the judiciary would not invalidate
a statute simply because all the furils necessary to fulfill its
objectives were not made available in the first year or two of
operation." 287 A.24 187, 211 (1972). The court imposed an

operative date of one year in order for the legislature to bring
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